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OECD (and EU) | Pillar Two W/

ECONOMICS
AND BUSINESS

Proposal for a . = Some MS's concerns addressed in the compromise texts in Doc. 10497/22 (June 2022) and
Directive o Doc. 6975/22 (Mar. 2022)
implementing = Complex political process (vetos, EP Resolution P9_TA(2022)0290) and Joint Statement by
oM PZIICLaZFIT;VZO?; - France, Germany, Italy, Netherlands and Spain (Sept. 2022) (*G5")
(Dec. 22, 2021) = Council Directive (EU) 2022/2523, [2022] O] L 328/1 ("Pillar Two Directive”) (including a

Council Statement regarding Pillar One in Doc. 15349/22)

2022
>
Dec. 2021
Model Rules = Consultations on Implementation Framework (Mar. 2022), GIoBE Information Return (Dec. 2022)
(DEC. 20, 2021), and LaX_ﬂt.am (DeC- 2022), FAQS (_]ung 2024)
Commentary »= Report “Tax Incentiv nd th | | Minimum Corporate Tax” (Oct. 2022) - EU Parliament

(Mar. 14, 2022),
Examples (Mar.
14, 2022) and
Eactsheet -
Announced Model
Treaty Rule for
STTR

Research Note, PE 749.793,

= UN work on extractive industries (E/C.18/2023/CRP.39), special economic zones
(UNCTAD/DIAE/INE/2023/1) and investment treaties (IIA Issues Note 4/2023)

= TIWB support for developing countries

L\_IMU

TAX Institute for Austrian and International Tax Law « www.wu.ac.at/taxlaw 2 ~Eours N aacss <A

o ACCRESTTZD



https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.htm
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-commentary.pdf
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
https://www.oecd.org/tax/beps/pillar-two-GloBE-rules-fact-sheets.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:823:FIN
https://data.consilium.europa.eu/doc/document/ST-7709-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-10497-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6975-2022-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022IP0290
https://www.mef.gov.it/inevidenza/2022/article_00076/JOINT-STATEMENT-BY-FRANCE-GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf
https://www.mef.gov.it/inevidenza/2022/article_00076/JOINT-STATEMENT-BY-FRANCE-GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523
https://data.consilium.europa.eu/doc/document/ST-15349-2022-INIT/en/pdf
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:fa5dbfaf-633f-11ec-9136-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-implementation-framework-of-the-global-minimum-tax.htm
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-globe-information-return.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-tax-certainty-for-the-globe-rules.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/faqs-on-model-globe-rules.pdf
https://www.oecd.org/publications/tax-incentives-and-the-global-minimum-corporate-tax-25d30b96-en.htm
https://www.europarl.europa.eu/RegData/etudes/ATAG/2023/749793/EPRS_ATA(2023)749793_EN.pdf
https://financing.desa.un.org/sites/default/files/2023-10/CRP.39%20Tax%20Incentives%20and%20the%20Global%20Minimum%20Tax%20in%20the%20Extractive%20Industries-update%204OCT_0.pdf
https://unctad.org/system/files/official-document/diaeinf2023d1_en.pdf
https://unctad.org/system/files/official-document/diaepcbinf2023d7_en.pdf
http://www.tiwb.org/resources/reports-case-studies/tax-inspectors-without-borders-annual-report-2022.pdf

OECD (and EU) | Pillar Two W/

ECONOMICS
AND BUSINESS

= Entry into force — Fiscal years beginning from Dec. 31, 2023 (for IIR), Dec. 31, 2024 (for UTPR) (Art. 56)

- = Council/Commission Statements on subsequent OECD guidance (Doc. 14732/1/23, Oct. 2023) (Art. 32 and

Pt. 24 of the Preamble), agreement by (non-OECD member) Cyprus regarding safe harbors (Mar. 2023, Oct.
2023)

= Delayed application (Art. 50): Estonia, Latvia, Lithuania, Malta, Slovakia (C/2023/1536, Dec. 2023)

= Infringement proceedings against Spain, Cyprus, Poland and Portugal (Oct. 2024)
= FAQs on technical issues (Dec. 2023)

= Political agreement on DAC9 (Mar. 2025)
= Note: ATAD evaluation (Ares(2024)5539672) — "Decluttering" (Doc. 6748/25)

2022/2023/2024 /2025

>—_—_—_—>

= Safe harbors and penaliy relief (Dec. 2022)

= Administrative Guidance: 1: Feb. 2023, 2: July 2023, 3: Dec. 2023 (— Consolidated Commentary + Examples, Apr.
2024); 4: June 2024, Central Record: Jan. 2025

* GIloBE Information Return (GIR) Templ (July 2023) and revised GIR (Jan. 2025), XML Schema (Jan. 2025) (draft
XML Schema Aug. 2024), MAAC for GIR Exchange (Jan. 2025)

= STTR MR and Comm. (July 2023), STTR MLI and Explanatory Statement (Oct. 2023 - 9 signatories as of Sept. 2024)
= Minimum Tax Implementation Handbook (Oct. 2023)
» Qualified Status (June 2024) — Self-certification and peer review — Central Record (Jan. 2025)

/ EFMD
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https://www.consilium.europa.eu/media/67850/st14732-re01-en23.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyrpus%20-%20Commitment%20letter%2022%20March%202023.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyprus%20-%20Commitment%20letter%2023%20October%202023.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyprus%20-%20Commitment%20letter%2023%20October%202023.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C_202301536
https://europa.eu/newsroom/ecpc-failover/pdf/ip-24-4884_en.pdf
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en&langCode=EN&version=v1&typeOfSearch=byDecision&refId=INFR(2024)0049&page=1&size=10&order=desc&sortColumns=decisionDate
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en&langCode=EN&version=v1&typeOfSearch=byDecision&refId=INFR(2024)0020&page=1&size=10&order=desc&sortColumns=decisionDate
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en&langCode=EN&version=v1&typeOfSearch=byDecision&refId=INFR(2024)0113&page=1&size=10&order=desc&sortColumns=decisionDate
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en&langCode=EN&version=v1&typeOfSearch=byDecision&refId=INFR(2024)0119&page=1&size=10&order=desc&sortColumns=decisionDate
https://taxation-customs.ec.europa.eu/system/files/2023-12/20231222%20Pillar%202%20technical%20FAQ.pdf
https://www.consilium.europa.eu/en/press/press-releases/2025/03/11/council-agrees-to-enhance-cooperation-and-information-exchange-on-minimum-effective-corporate-taxation/
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14287-Richtlinie-zur-Bekampfung-von-Steuervermeidung-ATAD-Richtlinie-Bewertung_de
https://data.consilium.europa.eu/doc/document/ST-6748-2025-INIT/en/pdf
https://www.oecd.org/tax/beps/safe-harbours-and-penalty-relief-global-anti-base-erosion-rules-pillar-two.pdf
https://www.oecd.org/tax/beps/agreed-administrative-guidance-for-the-pillar-two-globe-rules.pdf
https://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-december-2023.pdf
https://www.oecd-ilibrary.org/taxation/tax-challenges-arising-from-the-digitalisation-of-the-economy-consolidated-commentary-to-the-global-anti-base-erosion-model-rules-2023_b849f926-en
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-erosion-model-rules-pillar-two-examples.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-june-2024.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-globe-rules-pillar-two-central-record-legislation-transitional-qualified-status.pdf?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://www.oecd.org/tax/beps/globe-information-return-pillar-two.pdf
https://www.oecd.org/en/publications/2025/01/tax-challenges-arising-from-the-digitalisation-of-the-economy-globe-information-return-january-2025_b03274ed.html?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://www.oecd.org/en/publications/2025/01/globe-information-return-pillar-two-xml-schema_3980638f.html?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://www.oecd.org/en/events/public-consultations/2024/07/draft-user-guide-for-the-globe-information-return-xml-schema.html
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/multilateral-competent-authority-agreement-exchange-of-globe-information.pdf?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://www.oecd-ilibrary.org/taxation/tax-challenges-arising-from-the-digitalisation-of-the-economy-subject-to-tax-rule-pillar-two_9afd6856-en
https://www.oecd.org/tax/beps/multilateral-convention-to-facilitate-the-implementation-of-the-pillar-two-subject-to-tax-rule.htm
https://www.oecd.org/en/topics/sub-issues/subject-to-tax-rule/multilateral-convention-to-facilitate-the-implementation-of-the-pillar-two-subject-to-tax-rule.html
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/sttr/sttr-mli-signatories-and-parties.pdf
https://www.oecd.org/tax/beps/minimum-tax-implementation-handbook-pillar-two.htm
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/qualified-status-under-the-global-minimum-tax-questions-and-answers.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-globe-rules-pillar-two-central-record-legislation-transitional-qualified-status.pdf?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:fa5dbfaf-633f-11ec-9136-01aa75ed71a1.0001.02/DOC_1&format=PDF
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= Legislation and consultations in
numerous countries (with varying
implementation IIR/UTPR/QDMTT)
— Central Record (Jan. 2025)

= Opposition from US (e.g., on
implications for U.S. Tax Policy,
R47174, on countermeasures, H.
R. 3665, on economic analysis,
JCX-35-23, on revenue impacts,
Republican objections to the
UTPR, Sept. 2024)

= No indication, e.g., from India,
China

2024/2025 Jan. 2025

US Memorandum on the OECD Global Tax Deal (Jan. 2025)

Sec. 2. Options for Protection from Discriminatory and Extraterritorial Tax Measures.
The Secretary of the Treasury in consultation with the United States Trade
Representative shall investigate whether any foreign countries are not in compliance
with any tax treaty with the United States or have any tax rules in place, or are likely to
put tax rules in place, that are extraterritorial or disproportionately affect American
companies, and develop and present to the President, through the Assistant to the
President for Economic Policy, a list of options for protective measures or other
actions that the United States should adopt or take in response to such non-
compliance or tax rules. The Secretary of the Treasury shall deliver findings and
recommendations to the President, through the Assistant to the President for
Economic Policy, within 60 days.

US Memorandum on America First Trade Policy (Jan. 2025)

(j) The Secretary of the Treasury, in consultation with the Secretary of Commerce
and the United States Trade Representative, shall investigate whether any foreign
country subjects United States citizens or corporations to discriminatory or
extraterritorial taxes pursuant to section 891 of title 26, United States Code.

Proposed
(Jan. 2025) (“"DAJI") (targeting UTPR as extraterritorial, likely
not IIR)

>_—_—_—_—_—_—_>

TAX Institute for Austrian and International Tax Law . www.wu.ac.at/taxlaw

o -

4 “rous LN pacse

N \
ol sconeomes WP AceReoron


https://eur-lex.europa.eu/resource.html?uri=cellar:fa5dbfaf-633f-11ec-9136-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-globe-rules-pillar-two-central-record-legislation-transitional-qualified-status.pdf?mc_cid=329d27dd3f&mc_eid=d678d0d627
https://crsreports.congress.gov/product/pdf/R/R47174/17
https://www.congress.gov/bill/118th-congress/house-bill/3665/text
https://www.congress.gov/bill/118th-congress/house-bill/3665/text
https://www.jct.gov/publications/2023/jcx-35r-23/
https://www.finance.senate.gov/imo/media/doc/118-0228b_june_2023.pdf
https://waysandmeans.house.gov/wp-content/uploads/2024/09/U.S.-House-Letter-to-OECD.pdf
https://waysandmeans.house.gov/wp-content/uploads/2024/09/U.S.-House-Letter-to-OECD.pdf
https://www.whitehouse.gov/presidential-actions/2025/01/america-first-trade-policy/
https://www.whitehouse.gov/presidential-actions/2025/01/the-organization-for-economic-co-operation-and-development-oecd-global-tax-deal-global-tax-deal/
https://www.congress.gov/bill/119th-congress/house-bill/591

OECD (and EU) | Pillar Two

ECONOMICS
AND BUSINESS

Chair’'s Summary 1st Finance Ministers and
Central Bank Governors Meeting, Cape Town,
South Africa (26-27 February 2025) (without US
participation)

Noted the progress made on the Two-Pillar Solution. Acknowledged the
concerns and the need to respect the sovereignty of each country and supported the
swift implementation of the Two-Pillar Solution by all interested jurisdictions, including
expeditious completion of negotiations on the final package of Pillar One. Recognising
that many countries have made progress in implementing Pillar Two, the South African
G20 Presidency calls on the OECD/G20 IF on BEPS, in cooperation with international
organisations, to provide country-based specific technical support to developing
countries.
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Letter by members of the House Committee on
Ways and Means to President Trump (3 February
2025)

Since 2020, the recently denounced Biden Administration repeatedly refused to consult with Congress on
negotiations and chose America last. Instead of completing negotiations on Pillar 1, their focus shifted to Pillar
2. To the detriment of the United States, the armchair academics at Biden’s Treasury Department attempted to
undermine TCJA and prevent Congress from exercising its exclusive Constitutional authority® to set American
tax policies through legislation.

The concessions made by the Biden Administration were inept, numerous, and disastrous. First, they assented to
the creation of the Undertaxed Profits Rule (UTPR), which allows foreign nations to impose a tax on the
domestic income of U.S. companies and their foreign subsidiaries, regardless of any connection between the
U.S. company and the foreign country imposing the tax. The continued existence of this foundational and
extortionary threat at the heart of Pillar 2 violates U.S. sovereignty and our legitimately ratified tax treaties.
Second, they failed to protect certain benefits in our tax code, including the research and development tax credit
and Foreign Derived Intangible Income (FDII) deduction, while favorably treating similar European tax
incentives based on the arbitrary distinction of refundability. This ignores Congressional intent and handicaps
our ability to compete for businesses or address certain situations or crises that arise. Third, they joined the
OECD in advocating for countries to create a 15% “top-up tax” known as the Qualified Domestic Minimum
Top-up Tax (QDMTT) which applies only to large (disproportionately U.S.) companies. Finally, to literally put
America last, they created an ordering rule that placed other countries tax rights ahead of GILTI. The clear
result of the Biden Administration’s America last policy is foreign countries will collect more taxes at the
U.S.’s expense, increasing the U.S. deficit and draining the U.S. fisc, and, equally as important, depriving U.S.
companies of the resources need to grow their businesses.

{0 —



https://g20.org/g20-media/chairs-summary-1st-finance-ministers-and-central-bank-governors-meeting-cape-town-south-africa-26-27-february-2025/
https://g20.org/g20-media/chairs-summary-1st-finance-ministers-and-central-bank-governors-meeting-cape-town-south-africa-26-27-february-2025/
https://g20.org/g20-media/chairs-summary-1st-finance-ministers-and-central-bank-governors-meeting-cape-town-south-africa-26-27-february-2025/
https://www.taxnotes.com/research/federal/legislative-documents/congressional-tax-correspondence/republican-lawmakers-support-executive-orders-oecd/7qy9d

OECD (and EU) | Pillar Two W/

sssssssssss

= Legislation in ~ 40 jurisdictions — As of 2024/25 (OECD Secretary-General Tax Report to
G20 Finance Ministers and Central Bank Governors, G20 Brazil, Oct. 2024) (but UTPR
adoption largely limited to EU and, e.g., Canada, Japan — As of Jan 25: 27 have a QIIR,

28 a QDMTT):
~ER >, lEurope(ZS)'

= US Opposition — § 891 IRC? DAJI? Tariffs and trade war? Suspension of the Pillar Two
Directive or work on safe harbors (for UTPR and IIR)? (— Bundesverband der
Deutschen Industrie e.V., 7 March 2025) Conversely: US State QDMTTs? — Impact on
the “decluttering discussion”?

[ oo
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https://www.oecd.org/en/publications/2024/10/oecd-secretary-general-tax-report-to-g20-finance-ministers-and-central-bank-governors-g20-brazil-october-2024_33399b18.html
https://www.oecd.org/en/publications/2024/10/oecd-secretary-general-tax-report-to-g20-finance-ministers-and-central-bank-governors-g20-brazil-october-2024_33399b18.html
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-globe-rules-pillar-two-central-record-legislation-transitional-qualified-status.pdf
https://issuu.com/bdi-berlin/docs/global_minimum_tax_developments_threaten_european
https://issuu.com/bdi-berlin/docs/global_minimum_tax_developments_threaten_european

Pillar Two | EU Directive

=  Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level of
taxation for multinational enterprise groups and large-scale domestic groups in the
Union, [2022] O] L 328/1, based on the Commission's Proposal for a GIoBE Directive, tabled by
the EU Commission on Dec. 22, 2021 (COM(2021)823)

= Closely based on the OECD Model Rules (*common approach”)

TAX

Idea — Uniform rules and a common minimum level of protection in the EU internal market
and prevention of disparities in cross-border situations

Optional elements — QDMTT (Art. 11) - And no top-up tax if QDMTT is calculated based on
parent’s accounting standards or IFRS (Art. 11(2))

EU-specific elements, fundamental freedoms compliance — Application of the IIR (or
QDMTT) to domestic low-taxed entities of MNEs (UPE + domestic CEs) and to large-scale
domestic groups (LSDGs) (Art 5), i.e., little/no scope for the application of the UTPR in case of
EU UPEs — EEA: Liechtenstein (v/), Norway (V)

Other non-OECD elements — Penalties (Art. 46), initial phase of international operations for
large-scale domestic groups and domestic CEs (Art. 49), election for delayed application for MS
with < 12 UPEs (Art. 50), assessment of equivalence of foreign IIR rules, e.g., GILTI (Art. 52),
third-country agreements regarding reporting obligations (Art. 55)

Lm
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:823:FIN

Pillar Two | EU and International W/

CCCCCCCCC
sssssssssss

= Competence — Based on Art 115 TFEU to remove the “inconsistency” of the
“absence of rules ensuring minimum effective corporate taxation across the Single
Market” (COM(2021)823) — Correct legal basis? Proportionality? — Dismissed case T-
144/23, Koninklijke Boskalis and BOTS v. Council, pending case C-146/24 P, Fugro v.
Council (appeal to T-143/23 — Commission's information note), and proceedings at
the Belgian Constitutional Court (No. 8267)

= Fundamental Freedoms — Clear approach to avoid conflicts with the non-
disrcimination rules of the fundamental freedoms by extending the IIR to purely
domestic groups and domestic subsidiaries (Art. 5), i.e., to groups with the UPE and
CEs (entities or PEs) in the same MS — No de jure discrimination, but perhaps de
facto discrimination? — "Shielding Effect”, concerns regarding the “initial phase relief”
(no problem under Austrian NES, § 82 MinBestG)

[ oo
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:823:FIN
https://curia.europa.eu/juris/liste.jsf?language=en&num=T-144/23
https://curia.europa.eu/juris/liste.jsf?num=C-146/24&language=en
https://curia.europa.eu/juris/liste.jsf?language=en&num=T-143/23
https://data.consilium.europa.eu/doc/document/ST-8476-2023-INIT/en/pdf
https://www.ejustice.just.fgov.be/cgi/article.pl?language=de&sum_date=2024-07-18&lg_txt=d&numac_search=2024007096

Pillar Two | EU and International W/

CCCCCCCCC
sssssssssss

= State Aid — Art 107 TFEU only refers to “aid granted by a Member State or through
State resources” — No imputability to the Member States (e.q., Deutsche Bahn,
Para. 44 of the 2016 Commission Notice)

=  Fundamental Rights — UTPR versus freedom to conduct a business and right to
property under Art 16, 17 of the Charter — Proceedings at the Belgian Constitutional
Court (No. 8267)

= Interpretation of EU Law in light of OECD Guidance — Art 32 of the Directive, Pt
24 of the Preamble of the Directive Council and Commission statements, Doc.
14732/1/23

= Investment Protection etc — Connection with "QDMTT payable” in the OECD
Administrative Guidance (Ch. 4 para. 73-81 OECD July 2023 Guidance)

= Tax treaties — IIR, UTPR, QDMTT versus Art 7, 10, 23 OECD MC — “"EU mandated
treaty override”, but Art 351 TFEU (for pre-accession third-country treaties)
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https://curia.europa.eu/juris/liste.jsf?language=en&num=T-351/02
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016XC0719%2805%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.ejustice.just.fgov.be/cgi/article.pl?language=de&sum_date=2024-07-18&lg_txt=d&numac_search=2024007096
https://www.consilium.europa.eu/media/67850/st14732-re01-en23.pdf
https://www.consilium.europa.eu/media/67850/st14732-re01-en23.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf

Issue #1 | UTPR versus Property? W/

ECONOMICS
AND BUSINESS

. Fundamental Rights — UTPR
versus freedom to conduct a

business and right to propert A
under Art 16, 1g7 of thz C?wartér — m No IIR Assumption: J
Proceedings at the Belgian <15%

Constitutional Court (No. 8267 and
information by the U.S. Chamber of

Commerce, Sept. 2024)

. Similar: Nexus questions under
Customary Internationallaw == === =fF "= === ===y ==========="

. Note: Transitional UTPR Safe -
Harbour under Administrative
Guidance (July 2023) — UTPR Top-
up Tax Amount calculated for the
UPE Jurisdiction shall be deemed to UTPR Assumption: Capital: € 10.000,
be zero if nominal statutory tax (Art 12, Revenue: € 1m, Profit: € 100.000
rate > 20% (for fiscal years < 12 13)
months beginning on or before 31
December 2025 and ending before
31 December 2026)
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.ejustice.just.fgov.be/cgi/article.pl?language=de&sum_date=2024-07-18&lg_txt=d&numac_search=2024007096
https://www.uschamber.com/taxes/u-s-chamber-supports-legal-challenge-to-eu-undertaxed-profit-rule
https://www.uschamber.com/taxes/u-s-chamber-supports-legal-challenge-to-eu-undertaxed-profit-rule
https://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf
https://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf

Issue #2 | OECD versus EU? W/

ECONOMICS
AND BUSINESS

=  Council Directive (EU) 2022/2523 of 14 December 2022 precedes the 2023/24/25 OECD
administrative guidance (e.g., on safe harbors, rule order on QDMTT before CFC)

. Pt 24 of the Preamble of the Directive

(24) In implementing this Directive, Member States should use the OECD Model Rules and the explanations and
examples in the Tax Challenges Arising from the Digitalisation of the Economy — Commentary to the Global Anti-
Base Erosion Model Rules (Pillar Two) released by the OECD/G20 Inclusive Framework on BEPS, as well as the
GloBE Implementation Framework, including its safe harbour rules, as a source of illustration or interpretation in
order to ensure consistency in application across Member States to the extent that those sources are consistent with
this Directive and Union law. Such safe harbour rules should be of relevance as regards MNE groups as well as large-
scale domestic groups.

= Art 32 of the Directive (versus UTPR transitional safe harbor)

Article 32

Safe harbours

By way of derogation from Articles 26 to 31, Member States shall ensure that, at the election of the filing constituent entity,
the top-up tax due by a group in a jurisdiction shall be deemed to be zero for a fiscal year if the effective level of taxation of
the constituent entities located in that jurisdiction fulfils the conditions of a qualifying international agreement on safe
harbours.

For the purposes of the first paragraph, ‘qualifying international agreement on safe harbours’ means an international set of
rules and conditions which all Member States have consented to and which grants groups in the scope of this Directive the
possibility of electing to benefit from one or more safe harbours for a jurisdiction.

L\_IMU
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523

Issue #2 | OECD versus EU?
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= Council/Commission Statements on subsequent OECD guidance (Doc. 14732/1/23, Oct. 2023)
(Art. 32 and Pt. 24 of the Preamble), agreement by (non-OECD member) Cyprus regarding safe
harbors (Mar. 2023, Oct. 2023)

Statement from the Council Statement from the Commission

“The Council:

v)

V)

Vi)

ViII)

TAX Institute for Austrian and International Tax Law « www.wu.ac.at/taxlaw

welcomes and supports the agreement reached by the Inclusive Framework on the
clarifications concerning application of Pillar Two contained in the administrative guidance
endorsed by the Inclusive Framework in December 2022, in February 2023 and in July 2023
— including the transitional Undertaxed Profits Rule and Qualified Domestic Minimum Top-
up Tax Safe Harbours, the new guidance on Transferable Tax Credits, as well as the
transitional Country-by-Country Reporting Safe Harbour and the GloBE Information Return;

notes the statement by the European Commission and welcomes, in particular, its view that
the administrative guidance endorsed by the Inclusive Framework in December 2022,

February 2023 and July 2023 is compatible with the Pillar Two Directive;

recognizes the need to ensure consistency with the aforementioned documents when applying
the Pillar Two Directive by Member States in order to avoid non-alignment or applicability of

diverging standards;

recalls that the recitals of the Pillar Two Directive refer to the use of the guidance developed
by the Inclusive Framework as a source of illustration or interpretation, and notes the
intention of the EU Member States to follow this guidance when transposing the Pillar Two
Directive into their national law in order to avoid divergences and inconsistencies in

interpretation of the provisions of that Directive.”

The European Commission welcomes all agreements reached by the OECD/G20 Inclusive
Framework on BEPS between December 2022 and July 2023. These agreements mark an important
milestone towards the completion and full implementation of the Two-Pillar Solution to address the

tax challenges arising from the digitalisation of the economy.

On Pillar Two, the European Commission welcomes the Statement by the ECOFIN Council (of 9
November 2023).

The Commission is of the view that the administrative guidance endorsed by the OECD/G20
Inclusive Framework on BEPS in December 2022, February 2023 and July 2023 is compatible with
Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level of
taxation for multinational enterprise groups and large-scale domestic groups in the Union (the Pillar
Two Directive). The Commission encourages all Member States to proceed swiftly with the
transposition of the Pillar Two Directive and will continue to support the efforts of Member States

in this regard.
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https://www.consilium.europa.eu/media/67850/st14732-re01-en23.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyrpus%20-%20Commitment%20letter%2022%20March%202023.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyprus%20-%20Commitment%20letter%2023%20October%202023.pdf

ECONOMICS
AND BUSINESS

Issue #3 | Challenges to QDMTT W/

= Challenges to the QDMTT? — Ch. 4 para. 73-81 OECD July 2023 Guidance — § 47 Abs 4 MinBestG
versus Art 11 of the Directive

20.1 For purposes of Article 5.2.3, the amount of the “Qualified Domestic Minimum Top-up Tax
payable” shall be equal to the amount accrued by the Constituent Entities in the jurisdiction in
respect of the QDMTT for the Fiscal Year, except that such amount shall not include any amount
of QDMTT that:

(a) the MNE Group directly or indirectly challenges in a judicial or administrative
proceeding; or

(b) the tax authority of the jurisdiction has determined is not assessable or collectible
based on constitutional grounds or other superior law or based on a specific agreement
with the government of the QDMTT jurisdiction limiting the MNE Group’s tax liability, such
as a tax stabilization agreement, investment agreement, or similar agreement.

Any QDMTT that was not included in QDMTT payable pursuant to this paragraph shall be included
in QDMTT payable for the Fiscal Year to which it relates when such amount is paid and no longer
contested by the MNE Group.

Lm
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https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf

Excursus | “Decluttering” I “U

ECONOMICS
AND BUSINESS

» Review of existing measures in light of Pillar Two

= Approach 1: Exceptions (“safe harbors”) for businesses and transactions that are less likely to
be a risk (avoid compliance costs etc)

= Approach 2: Simplification of the policy landscape (removal/adjustment of duplicative rules etc)
= Initially: OECD, Tax Co-operation for the 21st Century (May 2022) para. 57:

57. When countries introduce or adopt new rules or filing requirements, an impact assessment should
be performed to determine which existing rules and obligations would no longer seem needed, could be
refocused, revised, simplified or standardised. For instance, there may be slightly different information
reporting obligations that could be streamlined. Similarly, given that the Pillar Two rules reduce the
incentive to shift profits across jurisdictions by providing a floor to tax competition, countries may wish to

review existing anti-abuse measures with this in mind. To the extent duplicative rules or filing requirements
are identified in this assessment, countries should assess the possibility to eliminate or adapt the
duplicative rules or filing requirements.

= Detailed follow-up in the 2024 Progress Report on Tax Co-operation for the 21st Century, OECD
Report for the G7 Finance Ministers and Central Bank Governors (May 2024), para. 23-28.
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https://web-archive.oecd.org/temp/2024-05-24/630799-tax-co-operation-for-the-21st-century-oecd-report-g7-may-2022-germany.htm
https://www.oecd-ilibrary.org/taxation/2024-progress-report-on-tax-co-operation-for-the-21st-century_24adfedf-en

UNIVERSITY OF

Excursus | “Decluttering” I1 Wz

ECONOMICS
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= EU’s Call for evidence for an evaluation regarding the Anti-Tax Avoidance Directive (ATAD)
(Ares(2024)5539672):

The aim of the consultation is to gather evidence and views on the main three aspects of the evaluation:

1. The implementation of ATAD in the EU Member States.

2. The functioning of ATAD, specifically a qualitative and quantitative assessment of the effectiveness of the
measures as a minimum standard for addressing aggressive tax planning.

3. The future-proofing of the measures, in particular their fithess for purpose and continued relevance when

considering the introduction of Council Directive on a global minimum level of taxation EU 2022/2523 of
14 December 2022.

= No consideration of the interaction with Pillar Two in, e.g., the Commission’s proposals for “Unshell”,
Transfer Pricing, BEFIT.
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https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14287-Anti-tax-Avoidance-Directive-ATAD-evaluation_en

Excursus | “Decluttering” II1 W/

ECONOMICS
AND BUSINESS

= Council Conclusions on a tax decluttering and simplification agenda which contributes to the EU's
competitiveness, Doc. 6748/25 (11 March 2025):

12. HIGHLIGHTS the fact that simplification and decluttering in tax matters require a thorough
analysis of the EU legislative framework and a clear identification of its scope and term. To
begin with, this process could include a review of the existing Directive on administrative
cooperation in the field of taxation, in particular in relation to reportable cross-border
arrangements, and the Directive laying down rules against tax avoidance practices that
directly affect the functioning of the internal market. Furthermore, it should also cover a

review of the complete EU taxation acquis, including indirect taxation.
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https://data.consilium.europa.eu/doc/document/ST-6748-2025-INIT/en/pdf

Excursus | “Decluttering” IV W/

ECONOMICS
AND BUSINESS

= Currently discussions, e.g., with regard to Pillar Two and CFC rules (BEPS Action 3) in light of, e.qg.,

= ... top-up effect (domestic rate versus minimum rate, but different bases)

= ... personal scope (ownership threshold versus additional € 750-million-threshold)

= ... blending (entity versus jurisdiction)

= ... low-tax threshold (e.g., half of domestic rate/domestically set versus 15%)

= ... definition of passive income (differences in ATAD and Pillar Two for the “push-down” limitation)

= .. relevance in light of QDMTTs and their rule-order priority (low-tax threshold, creditability)

. Potentlal areas of amendments (— 2024 Progress Report on Tax Co-operation for the 21st
Century, OECD Report for the G7 Finance Ministers and Central Bank Governors (May 2024), para.
23-28)
= Anti-BEPS measures, such as deduction denials for payments to low-tax recipients (e.g., targeted

interest/royalty limitations), various anti-hybrid rules, participation exemption regimes tied to a minimum
level of taxation, non-Pillar Two minimum tax systems (e.g., as the US CAMT)

= Preferential tax regimes (BEPS Action 5), as tax regimes may no longer be effective in producing below-
minimum tax outcomes for the jurisdiction as a whole

= Removal of duplicative reporting requirements (e.g., low-tax-related hallmarks)

= But: Should we work on the assumption that Pillar Two will stand or will crumble? — BEFIT as
“"twenty-seven out, one in”?
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https://www.oecd-ilibrary.org/taxation/2024-progress-report-on-tax-co-operation-for-the-21st-century_24adfedf-en
https://www.oecd-ilibrary.org/taxation/2024-progress-report-on-tax-co-operation-for-the-21st-century_24adfedf-en
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