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Diverging Trends | (De-)Globalization L

AND BUSINESS

» Two diverging trends (also) with regard to the taxation of individual taxpayers

= Trend #1: "Source” — Increasing factual assertion of taxing rights over non-residents individuals’
income (— destination-based taxation/sourcing, e.g., Art 12A and 12B UN MC, “virtual permanent
establishments”, proposed Art 12C UN MC and article on fees for services etc) — Exclusive source

taxation (e.qg., Brauner [2024])?

= Trend #2: "Residence” — Increasing concerns about limits/shortcomings of residence-based
taxation of individuals — “Revival” of citizenship taxation (e.g., Avi-Yonah [2022], Kudrle

[2023])?
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https://financing.desa.un.org/sites/default/files/2024-03/CRP.%2013%20UN%20Model%20Insurance%20stand-alone%20final%20.pdf
https://financing.desa.un.org/sites/default/files/2024-03/CRP.%208%20Draft%2028th%20Session%20Report%20on%20the%20Digitalized%20Economy_4%20March%202024B%20%28002%29.pdf
https://ssrn.com/abstract=4723636
https://repository.law.umich.edu/law_econ_current/237/
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1410&context=ftr
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1410&context=ftr

Diverging Trends | (De-)Globalization

» Underlying developments with regard to individual taxpayers
= De-globalizaton and increasing relevance of citizenship (Avi-Yonah [2022])
= Digitalisation and loss of significance of traditional source rules (e.g., US Treasury [1996])
= Increased mobility of individuals (Schanz [1923]: “Sachsengangerei”; Schén (2009); Avi-Yonah
[2022]: “nomads”; Kudrle [2023], Brauner [2024])
= Challenges to ability-to-pay-based and progressive taxation (e.g., G20 [2024])

= Risk of double non-/low-taxation (e.g., hard-to-source income, lightly taxed income, “homeless
income”)

= “Brain Drain” (Desai et al [2014], Brauner [2024])
= Difficulties in asserting residence or justifying residence-based taxation for transitory workers,
refugees, “digital nomads”, remote workers etc (Brauner [2024])

= Erosion of the concept of residence, e.g., Residence-by-Investment Programs (RBI) and Citizenship-
by-Investment-Programs (CBI) (Casi-Eberhard [2023]; see also e.g., BT-Drs 18/4206, but Snyder
[2024]), also with regard to Pillar Three (Zucman [20241])
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https://repository.law.umich.edu/law_econ_current/237/
https://home.treasury.gov/system/files/131/Report-Global-Electronic-Commerce-1996.pdf
https://www.jstor.org/stable/40907528
https://elsevier-ssrn-document-store-prod.s3.amazonaws.com/10/03/23/ssrn_id1577035_code1137858.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEKj%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJIMEYCIQDL5hozjfNnFDqdE6VGwTNP9AqhigRDWM9uMONy5Zk%2FrQIhAKjwY4M90iX6BwomU6B5ZFjo3d7owd42pJaceAWolvigKscFCMH%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEQBBoMMzA4NDc1MzAxMjU3IgzhqLG6OQkTGElCISsqmwUyiMaD2htbEW7So3G%2FcJ2hDkLrGmyFEpTcjyC2bS3Vi%2B8gb85lTubZkydocaJTHYpOfpHCUs4MirvVDYl97a6v445G0PePN13qBkqKFHnQ8fHB5LDeZes0b2kECzsUM2%2B5BqBWu23CC4A%2B64QV1xTvV6kbOO%2BkWjXu9nrqqCUc9gVodvBVWPRGGubbXuQY%2FzvVsQrNkWz%2Bk5JKbWync6gxOvED4hI7bULQYV7%2B8WoX6jdxvHi4E4GgpLXMZIVeoBfPF03VJ6dd8F3QPBpb%2FQiUOpggsjlOL7Wg8Wfk3z%2BS7Hq1zDLdqR41pddpfiQWe6Zi6%2FBGQ%2BuOVfUF%2FZ2DNPW6fiyTkjFVK%2B%2F9TiwKIDQVhszKou4efUlsJyuHK2unywPzqnKl%2BT9PCdVGGm%2Flxx7y2RVD17xfe%2Ffem2Bu%2BS%2Ftvy662L721WNoTLlTv5DboFloxf%2Bx4hnSgDMVeoTk2Ur50yLvaEqrs1QucpjCvml5vWpCVDIw3rcgo%2BMEsqrI7q8y1E7MfT528Nw32ZmixtlTYBHMvOlZfq85E2L0MH2y%2Fze0rRzF3qAh5Hu9%2FwWTss9b3Kt81jT6sSz0d3PvNJNOCgaBUtwcTos37evAqCYc%2F4s%2FvP7kY%2Bu57ZfqEqy2j597h6KScSAUXtpdjp5zmaTqQvFEN1V6QO6BjYM7gjCAYkD9Zg3%2FvDgMz4LazTfZ4Q8OtLD37H%2FbFZ9xXbOIR5aZxE7BLOxjaq7rG4NQUQeKslE%2FeMmNGVhOTGzDzIeZQm8Ej0ld6auGIgwnaHlVd%2B%2FjwQMabUJ4ZOLjP4rRaDjawEUphIxkoG%2BdgY%2Fj92BfpCO1gqcb0ZRfEgmLmzLYWctf6hBC5L6eLr%2FM1e9pI910CgZmQ1gUsC8P22mZMLHe3LYGOrAB8oLjpmFbkj%2Fva2ja7ln3MsvCjsa0DZ9eEVhRMFsoTJdSMeCt0vqaahjwuTQxpe0h2p1UeFrEBTNFom6xvC6KHY2lSTzYWMDUjad4ZIVZ1plBn8neWMBg7BFnMi2HGOOzs5NvnarGIO5Or0kFE0fHUgDIS8TVpPfpsLXWcNg6z7YlmZrcogd9PKdSWHdBYTtp9Qi10tSJAI3%2BRZM7wbYesV8pJvR7b7LPAYHEXTOx8YA%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20240903T161044Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEQKWVIKQX%2F20240903%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=5b1d0ddfef1dbc62852849638839a08104410c2c9ae24ec92bb1a382d001682f
https://repository.law.umich.edu/law_econ_current/237/
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1410&context=ftr
https://ssrn.com/abstract=4723636
https://www.gov.br/fazenda/pt-br/assuntos/g20/declaracoes/1-g20-ministerial-declaration-international-taxation-cooperation.pdf
https://wcfia.harvard.edu/files/wcfia/files/559_kapuretalworkingpaper.pdf
https://ssrn.com/abstract=4723636
https://ssrn.com/abstract=4723636
https://ssrn.com/abstract=4557656
https://dserver.bundestag.de/btd/18/042/1804206.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4873340
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4873340
https://www.taxobservatory.eu/publication/a-blueprint-for-a-coordinated-minimum-effective-taxation-standard-for-ultra-high-net-worth-individuals/
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100 Years Ago | Back to the Future? Wz

German Income Tax Act 1920 German Income Tax Act 1925
(EStG 1920, RGBI 1920, 359) (EStG 1925, RGBI 1 1925, 189)
Perypuliche Steuerpflicht 1. Perjonlidie Steuerpflicht
§ 2. § 2
Cinfommenftenerpflidytiq find Mit dem gefamten Cinfonmen find fteuerpflichtiy
L mit ibrew _geiomten Einfommen: (unbejdyrantt ei|.1fommcn[tmetpf(id)tig):

1

oweit fie ficy nicht (inger alg ywei Jabre bauernd im 1. alle natiiridisnddaciagen, jolangeeiuaeutife:
staitt aufbalten, ofne im Jnland emen 2wobnig au baben. Wolhnfiy goer ihrenfaewdhulicyen Anf-

. _%camtcl b‘rﬁl Reich3 ober bder Lander und Militdrperfonen, [8‘ fe :2;;2?5&6@ ber Aufent-
{Jm ihven dienfilichen FWobhnfip im Uusland Daben, fowie die in [)lt mehr al8 fedh8 Monate, fo erfiredt fid) die
ibren Dienften ftehenden Deutjchen find ohne Ridficht auf bie Stouexpflicht aud) auf die exfen fedy8 Monate;
@augr ibred il’lnrcnt[)a[tﬁ im Ausland  einfommenitenerpflichtig, 9. Beamte bed8 Reidys, Beamte der Qdnder. und
foweit fie an ibrem audlindifdjen Wobnfip nicht ju einer ent Angehirige der Wehrmadt (Reich8heer md Reichs-
fprechenben diveften Stewer herangejogen wevben.  FWahfonjuln mavine), die ihren dienftlichen LWohnfig tm Aus-
gelten_nicht_als Beamie im Sinne diejer BVorfehrift, ' land Dﬂ(’m-b %B“bfsgmf:i{["fﬂflt%‘anid’%“[g t%eatgtg

2 ;i . iy o Fion Moiche e im Sinne diefer Vorfdyrift. Den Veamten ¢
Sftcﬁtbeutfd;, toent g (dmnaer alé jechs M Pbct g%eid)é ftehen bie.%eanilten Her Dent{dyen Reid)s-
PEOTS. loegen od¢E Langer als fechs Monatefh G gewohnlichen baljn-Gefelfdaft und ber Reih8bant gleid).
Uufenthalt Haben. INTTTRSTEN BUTE cinen Anfenthalt o

vor mely ald fechs Monaten begriindet, fo evftvedt fich die Stewer: §3
icl f bie evft & Menate; ;
plidit aucy auf die crften fechs Monate; (1) Mit Cinfommen, das aus dem Juland begogen

LI it ifrem Ginfommen aus inldnbijchem Grundbefit, aus inlnbifdemt Ge- witd  (inldndifden Cinfommen), find  freuerpflicytig
werbebetrich, aus einer im Juland audgeiibten Crwerbdtitigleit obev mit (Gefdudnet  eimfommenfteuerpflichtiq) alle natilidhen
folchen vegelmafiq wicderfehrenden Begiigen odev Untevftipungen, die aus Derfonen; wenn fie nidt fdon nad) § 2 unbefdyrantt
intdndifchen Hffentlichen Kaffen mit Nitdficht auf eine gegemwirtige odev ftenerpflidtiq find.
frithere Dienftleiftung vder Verufstitigleit geroahrt werden: (2) B inléndifdhes Ginformmen im Sinne des AG{. 1
alle nativlichen Terfonen ofne Nidficht auf Staatdangehdrigeit, unterliegen der Vefteuerung nur:
Wohnfip ober Aufentbalt.
Based on PrEStG 1891, citizenship also in tax treaties (e.g., Use of “residence” also in tax treaties (e.g., the 1934
the 1900 Austria-Prussia treaty, RGBIl 1900, 389) Germany-Switzerland treaty, CXLIV [NTS 1934, 389)
[
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https://www.reichsgesetzblatt.de/D/RGBl-D/1920/57-haupt.htm
https://alex.onb.ac.at/cgi-content/alex?aid=dra&datum=1925&size=45&pos=241
https://alex.onb.ac.at/cgi-content/alex?aid=rgb&datum=19000004&seite=00000397
https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20144/v144.pdf
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Legislative Materials
(RT-Drs 795 (1925))

German Income Tax Act 1925
(EStG 1925, RGBI 1 1925, 189)

1. Perjonlidhe Steuerpflicht
§ 2
Mit dem qefamten Cinfommen find feuerpflichtig
(unbefchrantt einformmenftenerpflicdytia):
1. alle natiivjidsnoxianen, jolangefieim.Soutidey
I ST A
err=Ritggeiodlnlid) Sremwmed
al8 fech® Monaten; betrdgt der Aufents
balt mebyr alg fechd Monate, fo erftrect {ich die
Steuerpfliht and) auf die exften fedy8 Monate;
2. Beamte bes8 Reidys, BVeamie ber Ldinbder und
Angehirige der Wehrmadyt (Reich8heer und Reichs-
marine), die ihren dienftlichen Wohnfiy im Aus-
fand Haben, TWahlEonfuln gelten nidht ald BVeamte
i Giune biefer Borfdyrift. Den BVeamten bes
Reicy ftehen die. Beamten ber Dentichen Reic)3-
bafu-Gefell{dhaft und der ReichBbank gleid).

§3 .

(1) Mit Einfommen, da8 qus dem Juland begogen
witd (infdndifdem Cinfommen), find ﬁmﬂ'}’)’ﬂl'd)hg
(Oefeprantt  einfommenfrenerpflichtig) alle naticlidien
Verfonen, tweun fie nicht fdhon nad) § 2 unbefdyrdntt
ftewerpflichtig find.

(2) IS inléndifdhes Ginformen im Sinne des AG{. 1
unterliegen der Vefteuerung nur:

1. Perfonliche Steuerpflicht

Wie fohorr in der Cinleitung betont ift, miiffen die
Geffel, die die bidherigen BVorfehriften iiber die perfon-
liche Steuerpflidyt der jo dringend erforderlichen IWieber-
ankniipfung  der wirtfdhaftlichen Begiehungen mit bem
Ausland anlegten , nady Miglidhfeit befertigt werden.
Deshalb follen Deut{dhe, bie ihren Wolhnfily odex gervidhn-
lidgen ufenthalt in8 Wusland verlegen, nidht mehr wie
bigher nod) wei Tabre fteuerpilidytiq bleiben, ibre
Stenerpfliht  {oll vielmehr mit bdem Qeitpunft, in
bem fie 8 usland geben, aufhoren. Die unbejdyrankee
Stenerpflidt foll fiiv Tentfde und Midytbent{de nur
nody burd) Wobnfip oder mebr ald fedBmonatigen
Aufenthalt beqriindet werden, nidt melr bdurdy ge-
wibhnlidien  Aufenthale bed Crwerbed wegen. In
diefet. Mabhmen  gehbren aud) die BVorjdriften der
§§9, 47. Nad) § 9 AL 1 Sap 2 foll Dentfdien,
bie ficdy de8 Erwerbed wegen im Ausland aufhalten,
aber baburd), Dbef fie ibre Familie (fhulpflidhtiae
RKindex) im Fnland laffen, Bhier unbefdhranft [ftener
pflidytig Oleiben, bie im Audlaud erfobene Einfommen.
ftewer gang ober gum Teil auf die inldndifdye Cinfommen.
feuer angerecynet werben founen. Mady § 47 {jt fiic
aud dem Ansland Quziehende (Deutfche und Nidytbentjdye)
vorgefehen, daf fie wdbrend bder erften Fabre nad
ibrem Quzug nad) ihrem Berbraudy beftenert oder Teile
ibre8 audlanbijden Einfommens freigeftellt werben
tonnen.  Sym eingelnen wird auf bie Sonberbegriinbun
bermwiefen. .

TAX Institute for Austrian and International Tax Law . www.wu.ac.at/taxlaw

Motivation for change
— International
economic relations

Two alternative
residence criteria —
“Residence”
(permanent home) or
“usual place of abode”,
no two-year trailing tax
for emigrating citizens

Avoidance of double
taxation (§ 9 EStG
1925)

Immigration benefits
(8 47 EStG 1925)
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https://www.reichstagsprotokolle.de/Band2_w3_bsb00000084.html
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Austrian Personal Tax Act 1896
(PersStG 1896, RGBI 1896/220)

Steunerpilidt.

§. 153,

Der Perjonaleinfommenitener unterliegen die
nachjtehend begeichneten phyfijhen Perjonen:

Angehorigefder im Reidp3rathe vertretenen

Rinigrony geoer:

a) wennt fic in diefen Landern wobhnen, Hinfidtlid
ihres gefammten Einfommens;

b) aufer diefem Falle Binfichtlich ded gefammten
ibuen aus dem Geltungdgebicte bdiefes Gefeses
suffieBenden Cinfommens;

Nichtangehorigefoiefer Linder:

a) wemn fie im Geltungdgebicte diejes Gefebes
ihren Wobnfih haben oder fich dafelbft des Er-
werbes twegen oder ldnger als ein Jahr auf-
halten, hinfichtlich des Cinfommens, weldyesd jie
in biefen Landern ertwerben oder nach) diefen
Linbern beziehen. Jedod) ift aus einem anderen
Qande als dem Geltungsgebiete bdiefes Gefepes
flieendes Cinfommen dann von der Befteuerung
audgenommen, wenn dasfelbe erweislic) bereitsd
der Cinfommenftewer obder einer gleihartigen
Steuer unterliegt;

b) aufier ben sub lit. a) begeichneten Fellen, wenn
jie in Diefen Qinbdern RNealitdten oder auf in-
landijhen Realitdten Hypothecirte Forderungen
oder ein durd) Fiveicommifs, Berwahrungszwang
ober fonftige veditliche Borjdyriften an  diefe
Liinber gebunbenes Vermibgen befigen ober hier-
lauds eine Erwerbaunternehmung ober gewinn-
bringende Befd)dftigung betreiben, ober Theil-
nefmer einer joldhen Befdyditigung ober Unter-
nefmung find, oder ein Einfommen an Dienjts
beziigen und Rubegenitfjen aud einer bHicr-
ldndigen Staatdcafie begichen, Hinfidtlicd) bes
aus diefen Quellen fliefenden Einfommens,

Der Bejiy von Actien, Antheilfcheinen und
dhnlichen Wertpapieren ift ald Theilhaberfdhait
an einer Unfernehmung im Einne ded vorigen
Abfases nidht angufehen,

Austrian Personal Tax Act 1921
(PersStG 1921, BGBI 1921/275)

IV. Haubiitid,
betvefjend die Einfommenitener,
Stenerpflidt.

§ 1563,

Ter Ginfommenflener unterfiegen:

3

nen, bie in der
aben ober fich

1. Diejenigen phigik
Fepublit Dfterreich einefl Wohnfits
najelbit Idnger ald ein SXWY ten, hinfidtlicd
pog gefamten Ginfomumens, Temn  jeboch  dicfe
Lerfonen in cinem anbderen Lanbde al§ dem Gebiete
dor Fepublif Ofterreidy Realititen befipen oder cin
ftehenbed Gerverbe betveiben oder aud ciner Staatés
fofic eined anberen Qanbed Dienjtbegiige ober Rube:
geniiffe empiangen, fo ift bag Eintommen ans diefer
Quelfen unter der Vovausferung von der Befteue-
tung audgenommen, daff badfelbe im bem Lande,
aud  bemt o3 herriifhrt, crweislich bereits ber Gine
fomuenitener ober ciner gleichartigen Stener unter=
liegt, wnd dap das beteefieudbe Land Binjidytlich bes
Einfontmens aud Dicrldndigen Dellen der aebachien
oyt nadh den  Guumdidgen  ber  Gegenfeitigheit
{Megiprositit) borgebt.

bie im Bierlinbigen

S bemjelbe st
fonumenjtener  aud

Tambdesdienjte  and pge Republit Ojterreid)
ifren Wohnfi baben, infoweit fie dort . bden
entjprechenden  diveften Stoatsftenern nidht bevan-
graogen foerden.

nterliegen der Eius

TAX Institute for Austrian and International Tax Law . www.wu.ac.at/taxlaw

2. 9fe anderen af8 die sub 3. 1 begeidyneten

phyfifdhen Perjonen, wenn fie

a) in ber eoublit Oftevveidh Nealititen pdex
auf  inldnbdifchen  Realitdten  Hopotheyicrte
Forderungen  oder ein durdy {Fidbeitommis,
LBerwavrungdpwang ober  fonitige  rechtlidhe
Bofdriften an diefe RNeyublif  gebundencs
Leembaen befigen ober

b) frerfands  eine  Grwerbaunternchmung  odex
gewinubringenbe Vefdydftiqung betreiben ober
Teilnehumer ciner folden Befchdftigung ovder
Unternehmung jind ober

¢) ein Gintomnten an Dienftbeziigen und Ruhe-
qeniifjen  aud  einer  Bicrfdndigen Bunbese,
Qanbeds, Begicld= oder Gemeindefafje ober

d) ein Gintommen an foldhen Begiigen, bdic der
befonderen bgabe mad)y Artifel LI  bes
Gefohes vom 23, Jednmer 1014, N @, Bl
S, 13, wnterliegen, von Liexldndigen 9fticn-
aeiellfdiafien ober Hounmuanbitgefetdaiten auf
UFtien begichen, .

Ginfiditid) bes amd diejen Duellen flickenden Gins
RO
fomyrens,
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https://alex.onb.ac.at/cgi-content/alex?aid=rgb&datum=18960004&seite=00000673
https://alex.onb.ac.at/cgi-content/alex?aid=bgb&datum=19210004&seite=00000847

Part 11

WIRTSCHAFTS
UNIVERSITAT

WIEN VIENNA
UNIVERSITY OF
ECONOMICS

Personal or Economic
Allegiance?

EFNVD

i) s B AR
. . . EQuis |t aacss < AMBA
¢/T& Institute for Austrian and International Tax Law . www.wu.ac.at/taxlaw EQUIS  mal 26653 ¥ ccneoites



Concepts | What Allegiance?

AND BUSINESS

Power over a territory (“enforcement jurisdiction”) and power over a particular set of subjects
(“political allegiance”) — "Personal attachment” and "territorial attachment”

Personal income taxation and relationship to a State — Schanz, Zur Frage der Steuerpflicht, 9
Finanzarchiv 365 (1892), and Report on Double Taxation, LN Doc. E. . S. 73, F.19 (Apr. 1923)
(Bruns/Einaudi/Seligman/Stamp)

“Economically
affiliated population”
— (State) economic
allegiance

(Currently)
“Physically present
population”

Legal population “Resident population”

(domicile, residence)

(citizens) — Political
allegiance

Who pays?: “Circle of persons”, “taxable population” — Benefit theory - (Sacrifice theory) -

Ability-to-pay theory — Membership theory (Garavan [2023]) - Market-access theory (Shay et al
[2002]) — Does not necessarily answer the "How much?”.

How much?: "Amount" (base, rate) — Worldwide vs. territorial - Progressive vs. proportional

Policy goals — Neutrality — Efficiency (e.g., CEN versus CIN) - Certainty and simplicity — Effectiveness
and fairness — Flexibility — (Horizontal/vertical and inter-nation) equity — Sidebar: Should goals shift in
light of geopolitical shifts (e.qg., continuing relevance of global efficiency, global redistribution)? (Schén

[2023])

Lm
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https://resolver.sub.uni-goettingen.de/purl?PPN345616367_1892_0009_02
https://resolver.sub.uni-goettingen.de/purl?PPN345616367_1892_0009_02
https://deriv.nls.uk/dcn23/1903/8232/190382323.23.pdf
https://kluwerlawonline.com/journalarticle/Intertax/51.4/TAXI2023025
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2704604
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4515974
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4515974
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= Personal income taxation and relationship to a State

“Legal population”

(citizens) — Political
allegiance

“Resident population” (Currently)

(domicile, residence) population”

“Physically present

“Economically
affiliated population”
— Economic allegiance

¢/T& Institute for Austrian and International Tax Law « www.wu.ac.at/taxlaw

» Regular physical presence

and additional (subjective)
permanence factors
(“"domicile”)

e Permanent home (principal

or habitual residence)

« Certain quantum of physical

presence (e.g., > 183
days/year)

- Note: Territorial connection

and "“liable to”
(comprehensive) taxation
in Art 4(1) OECD MC

S~ ?

* Acquisition/origin, i.e.,

“"where [the] yield [is]
physically or economically
produced" — Source (as a
geographical notion)

» Place of residence or

domicile, i.e., “"where
wealth [is] spent or
consumed” (— Note: Rise
of consumption taxes in the
last century) — "Residence”

[
“re AMEL
11 “eous ENascse G

AMBA

ACCRESTTZD



Concepts | Origin vs. Destination
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International Principles of Taxation

—

Origin
“First bite theory”
Person < Income
esj
/\ ldence/Sou ree ‘
-—___————
Citizenship Residence Source

\/

Residence/Residence

TAX Institute for Austrian and International Tax Law . www.wu.ac.at/taxlaw

—)
Destination

Market-access-based
(e.g., Shay et al
[2002]), payer/user-

based sourcing?
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2704604

Concepts | Global vs. Territorial W/

AND BUSINESS

Worldwide tax system Territorial tax system

Taxation of a resident’s global income —

Required/justified by (vertical) equity (i.e., ability-to- Taxation of territorially sourced income
pay; e.g., Musgrave/Musgrave [1989]; contra Avi- (for residents and/or foreigners) — Benefit principle
Yonah [2022])

- Territorial tax regimes (under Art 4(1) OECD MC viewed through the lens of residency) (e.g., Costa Rica,
Panama, Hong Kong, Singapore, Uruguay)

» Various exemptions under domestic law and/or exemption with progression under treaties (Art 23A
OECD MC; method #4 in the 1923 Report — Compliance with ability-to-pay principle)

* Remittance-based taxation (e.g., UK, Ireland - Going back to Pitt’s 1799 Act, after UK Finance Act 1914 for
non-domiciled residents and “British subjects” not ordinarily resident in the UK, then for non-UK (deemed)
domiciled individuals, and eventually abolished as of 2025)

* Worldwide taxation also of non-resident citizens
(e.g., US; Cook v. Tait [1924]) (— Art 1(4) US MC
2016) or of resident citizens (and not for non-
resident citizens or resident non-citizens; e.g.,
Philippines)

+ Also: "Denizenship” (e.g., US "green card” holders
— Tie breaker: Art 1(4), 4 US MC 2016)

Lm
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https://desmarais-tremblay.com/Resources/Musgrave%20Richard%20A.%20and%20Musgrave%20Peggy%20B.%201989%20%281973%29%20Public%20Finance%20in%20Theory%20and%20Practice_5th%20ed.pdf
https://repository.law.umich.edu/law_econ_current/237/
https://repository.law.umich.edu/law_econ_current/237/
https://deriv.nls.uk/dcn23/1903/8232/190382323.23.pdf
https://www.irishstatutebook.ie/eli/1914/act/10/section/2/enacted/en/html
https://www.gov.uk/guidance/deemed-domicile-rules
https://www.gov.uk/government/publications/2024-non-uk-domiciled-individuals-policy-summary
https://tile.loc.gov/storage-services/service/ll/usrep/usrep265/usrep265047/usrep265047.pdf
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Nexus #1 | Residence W/

ECONOMICS
AND BUSINESS

» Justifications I
. gblllt;/;to-p{ay.p;*maple — Worldwide taxation P I ?
. enefits principle
prineip —
=  Economic allegiance (Schanz [1892])
» Addresses, e.g., <
. Progressivity
=  Double non-/low-taxation trough residual taxation
= Increased importance? — Policy discussion of resident owner-based
business tax systems (Nakayama/Perry/Klemm [2021]; Kostikidis
[2024])
» Issues
= Definition of “residence”? Required “stability”? e

= Binary versus non-binary, thresholds etc?

Lm
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https://www.digizeitschriften.de/id/345616367_1892_0009_02?tify=%7B%22view%22%3A%22info%22%7D
https://www.imf.org/en/Publications/Books/Issues/2021/03/01/Corporate-Income-Taxes-under-Pressure-Why-Reform-Is-Needed-and-How-It-Could-Be-Designed-48604
https://ssrn.com/abstract=4706707
https://ssrn.com/abstract=4706707

Nexus #2 | Citizenship WU:=

ECONOMICS
AND BUSINESS

Justifications (Kirsch [2007], Zelinsky [2011], Zelinsky [2017],
Avi-Yonah [2022]; Kudrle [2023]; contra, e.g., Gann [1982], Avi-

Yonah [2010]; Mason [2016]; Christians [2016], Brauner [2024])

Rootedness, exclusivity, and permanence

= Benefit Principle (e.g., personal protection, political participation, right
to enter etc)

=  Ability-to-pay (with regard to membership in the national community)

= Neutrality (regarding choice of residence by citizens, but not regarding
migrants)

= Administrable proxy for domicile
= Addresses (in addition to residence State taxation) residence-
shifting, unclear residence status, "brain drain” etc
= Issues
= Compliance and enforcement (EOI etc)
=  “Overshooting” (e.g., amount, filing requirements, FATCA)

= Increased potential for double taxation (in relation to residence State(s)
and source State(s) — Avi-Yonah [2022]: "First bite” for residence
State under the benefit principle)

=  “Staggered”/”"meaningful”/legal vs. behavioral citizenship?
= Impact on immigration

°

/ EFMD
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https://www.nyulawreview.org/wp-content/uploads/2018/08/NYULawReview-82-2-Kirsch.pdf
https://larc.cardozo.yu.edu/faculty-articles/647/
https://repository.law.umich.edu/mjil/vol38/iss2/5/
https://repository.law.umich.edu/law_econ_current/237/
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1410&context=ftr
https://heinonline.org/HOL/Page?public=true&handle=hein.journals/taxlr38&div=8&start_page=1&collection=usjournals&set_as_cursor=0&men_tab=srchresults
https://repository.law.umich.edu/articles/820/
https://repository.law.umich.edu/articles/820/
https://southerncalifornialawreview.com/wp-content/uploads/2018/01/89_169.pdf
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1486&context=mjil
https://ssrn.com/abstract=4723636
https://repository.law.umich.edu/law_econ_current/237/

Nexus #3 | Source W/

ECONOMICS
AND BUSINESS

» Justifications
= Benefits principle
= Market access (Shay et al [2002])
= But: Definition of “source”? Coherent economic concept? Expression of
power? Location of income? (Kane [2015], Brauner [2024])
= (Exclusive) source taxation addresses (Brauner [2024])
= “Demise” of residence-based taxation and the ability-to-pay principle
=  Stability of international tax regime (e.g., mobility, “nomads”)
= But:
= Avoidance/double non-taxation through shifting sources
=  Capital flight (if switch from residence- to source-based taxation)

(McLaren [2009])
=  Complexity and/or international coordination required regarding,
e.g., conflicts over source, progressivity, personal/family benefits

= Residence still relevant, e.g., residence-based territorial system
(taxpayer ad personam) versus residence-based sourcing
(resident payer as source = ad rem)
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2704604
https://openyls.law.yale.edu/handle/20.500.13051/8223
https://ssrn.com/abstract=4723636
https://ssrn.com/abstract=4723636
https://classic.austlii.edu.au/au/journals/JlATaxTA/2009/6.html
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Conclusions

| What remedies?
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Citizenship
taxation as a
“backup" for

residence-based
taxation — Avi-
Yonah [2022],
Kudrle [2023]

“Legal population”
(citizens) — Political

allegiance

Pro-rata
apportionment
between States

based on physical
presence — Beretta

[2019]

“ . S Currently)
Resident population w ( -
(domicile, residence) AT (TRt

“Economically
affiliated population”

population”

Exclusive
residence State
taxation (worldwide
tax system) — Eour
Economists Report
(1923), Report by the
Technical Experts
(1925)

TAX Institute for Austrian and International Tax Law « www.wu.ac.at/taxlaw

— Economic allegiance

Exclusive
source State
taxation — Schanz
(1892) and Schanz
(1923) (75:25-
allocation), Vogel
(1988), Hines
(2009), Brauner
(2024)
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https://deriv.nls.uk/dcn23/1903/8232/190382323.23.pdf
https://deriv.nls.uk/dcn23/1903/8232/190382323.23.pdf
https://deriv.nls.uk/dcn23/1903/8232/190382323.23.pdf
https://deriv.nls.uk/dcn23/1903/8232/190382326.23.pdf
https://deriv.nls.uk/dcn23/1903/8232/190382326.23.pdf
https://deriv.nls.uk/dcn23/1903/8232/190382326.23.pdf
https://kluwerlawonline.com/journalarticle/Intertax/47.1/TAXI2019006
https://kluwerlawonline.com/journalarticle/Intertax/47.1/TAXI2019006
https://www.digizeitschriften.de/id/345616367_1892_0009_02?tify=%7B%22view%22%3A%22info%22%7D
https://www.digizeitschriften.de/id/345616367_1892_0009_02?tify=%7B%22view%22%3A%22info%22%7D
https://www.jstor.org/stable/40907528
https://www.jstor.org/stable/40907528
https://kluwerlawonline.com/journalarticle/Intertax/16.10/TAXI1988056
https://kluwerlawonline.com/journalarticle/Intertax/16.10/TAXI1988056
https://repository.law.umich.edu/articles/199/
https://repository.law.umich.edu/articles/199/
https://ssrn.com/abstract=4723636
https://ssrn.com/abstract=4723636
https://repository.law.umich.edu/law_econ_current/237/
https://repository.law.umich.edu/law_econ_current/237/
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1410&context=ftr

Conclusions | What remedies?

» Clash of principles, realities, developments?

= Limits to international cooperation?

» Fixing "loopholes”?
= Trailing taxes (e.g., § 877 IRC) - Note: Art 1(3) OECD MC versus Art 1(4) US MC 2016)
= Emigration/exit taxes on asset appreciation (e.g., § 877A IRC; Blum/Singer [2008])
= Recapture of tax benefits (e.g., tax-deductible R & D expenses, retirement contributions)

= Specific “brain drain” taxes (e.g., as recapture of non-tax benefits)

= But: Considerations of mobility, immigration, free movement (especially in the EU/EEA),
remittances, integration in global/regional economy etc
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https://scholarship.law.vanderbilt.edu/cgi/viewcontent.cgi?article=1421&context=vjtl

Thank you!
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