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Part I

The EU and the OECD’s Two-

Pillar Solution
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OECD | Two Pillar Solution
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2013

2015

Implementation

2018

OECD: 
Interim 
Report

EU: 
Proposals 

(DST, SDP)

Before 2013

Early 2019

January 2019

Inclusive Frame-
work → 2 Pillars: 

Nexus and allocation 
and „BEPS 2.0“ 

(GloBE)

Consultation 
Paper on 

Pillar 1 and 
Pillar 2 

(GloBE)

Digital Economy Digitalized Economy

Digitalized 

Economy + 

BEPS 2.0

https://www.oecd.org/tax/beps/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-9789264241046-en.htm
https://www.oecd.org/ctp/tax-challenges-arising-from-digitalisation-interim-report-9789264293083-en.htm
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:52018PC0147
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2018:148:FIN
https://www.oecd.org/tax/beps/public-consultation-tax-challenges-of-digitalisation-13-14-march-2019.htm
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May 2019

Since 2019

Program 
for 

technical 
work on 

both 
pillars

OECD | Two Pillar Solution

October 2019

Full G20 support for a consensus-based two-
pillar solution and since then various progress 

reports by the OECD (e.g., Oct. 2019, Feb. 
2021, April 2021, July 2021, Oct. 2021) and 

ongoing committment by the G20 to the Two 
Pillar Approach (e.g., June 2019, Nov. 2020, 
July 2021, Oct. 2021, July 2022)

Consulation 
Paper on the 

“Unified 
Approach” for 

Pillar 1

November 2019

Consultation 
Paper on 

Pillar 2

January 2020

Outlines for Pillar 1 and 2 – 
„[M]embers of the Inclusive 

Framework affirm their commitment
to reach an agreement on a 

consensus-based solution by the 
end of 2020“

„Safe harbor“-
approach of the 

US for Pillar 1

December 2019

Digitalized (and consumer-facing) economy + BEPS 2.0Digitalized economy + BEPS 2.0

https://www.oecd.org/tax/beps/programme-of-work-to-develop-a-consensus-solution-to-the-tax-challenges-arising-from-the-digitalisation-of-the-economy.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-october-2019.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-february-2021.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-february-2021.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-april-2021.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-july-2021.pdf
https://www.oecd.org/tax/oecd-secretary-general-tax-report-g20-finance-ministers-october-2021.pdf
https://www.mof.go.jp/english/policy/international_policy/convention/g20/communique.htm
http://www.g20.utoronto.ca/2020/G20_Riyadh_Summit_Leaders_Declaration_EN.pdf
https://www.g20.org/wp-content/uploads/2021/07/Communique-Third-G20-FMCBG-meeting-9-10-July-2021.pdf
https://www.g20.org/wp-content/uploads/2021/10/G20-FMCBG-Communique%CC%81-Fourth-G20-FMCBG-meeting-13-October-2021.pdf
http://www.g20.utoronto.ca/2022/220716-finance.html
http://www.oecd.org/tax/oecd-invites-public-input-on-the-secretariat-proposal-for-a-unified-approach-under-pillar-one.htm
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OECD | Two Pillar Solution

Juni 2020

October 2020

US find 
themselves 

“at an 
impasse” 

regarding 
Pillar 1

April 2021

Blueprints for 
Pillars 1 and 2, 

report on 
economic 

impact and 
Public 

Consultation

US Joint Committee 
on Taxation, U.S. 

International Tax 
Policy: Overview 

And Analysis, JCX-
16R-21 (April 
2021) 

July 2021

OECD, 
Statement on 

a Two-Pillar 
Solution (1 

July 2021)

OECD, Statement on a Two-Pillar 
Solution (8 October 2021) → As of 

June 2023, 139 Members of the 
OECD/G20 Inclusive Framework on 

BEPS joining the Statement on a Two–
Pillar Solution to Address the Tax 
Challenges Arising from the 

Digitalisation of the Economy 
(including Brazil, China, USA)

October 2021

Large, profitable MNEs + BEPS 2.0
Digitalized (and consumer-facing) economy 

+ BEPS 2.0

October 2021 Statement, 
and extended in 2024

https://www.oecd.org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-two-blueprint-abb4c3d1-en.htm
https://www.jct.gov/publications/2021/jcx-16r-21/
file:///Users/gkofler/Desktop/x-16R-21.pdf
file:///Users/gkofler/Desktop/x-16R-21.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://home.treasury.gov/news/press-releases/jy0419
https://home.treasury.gov/news/press-releases/jy0419
https://home.treasury.gov/news/press-releases/jy2170
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OECD | Pillar One

2022

2022/2023/2024

▪ Entry into force once a critical mass of jurisdictions as defined 
by the MLC have ratified it (600 points)

▪ Standstill for DSTs

▪ Standstill for DSTs etc from Oct. 8, 2021 – Dec. 31, 2023 

(October 2021 Statement)

▪ Extended for Jan. 1, 2024 – Dec. 31, 2024 (or the entry into 
force of the MLC) (July 2023 Outcome Statement) 

▪ Threshold: 30 jurisdictions accounting for at least 60% of 

UPEs of the in-scope MNEs ratify before end of 2023 (July 
2023 Outcome Statement) → MLC

▪ Outcome Statement (July 2023 – 142 IF members [May 2024])

▪ Amount A: Multilateral Convention

▪ Multilateral Convention on Amount A (MLC), including withdrawel and 
standstill of DSTs etc (Oct. 2023, consultation Dec. 2022) – 
Finalization announced for Mar. 2024 with start of the signing process 
of the MLC announced for June 2024 – See also Progress Report 
COM(2023)377

▪ Overview (Oct. 2023) and Explanatory Statement (ES) (Oct. 2023)

▪ Understanding on the Application of Certainty for Amount A of Pillar 
One (UAC) (Oct. 2023)

▪ Updated economic impact assessment (Oct. 2023)

▪ Amount B (Report Feb. 2024, updated June 2024, and MCAA 
Sept. 2024 – Annex to Chapter IV of the TPG from 1 Jan. 2025; 

consultations Dec. 2022, July 2023)

Amount A 

▪ Progress Report on Amount A of Pillar One (July 
2022) and Factsheet

▪ Nexus and revenue sourcing (Feb. 2022)

▪ Tax base determinations (Feb. 2022)

▪ Scope (Apr. 2022)

▪ Extractives exclusion (Apr. 2022)

▪ Regulated financial services exclusion (May 2022)

▪ Progress Report on the Administration and Tax 
Certainty Aspects of Pillar One (Oct. 2022)

▪ Tax certainty framwork for Amount A (May 2022)

▪ Tax certainty for issues related to Amount A (May 2022)

2025

https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.pdf
https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.pdf
https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.pdf
https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-members-outcome-statement-on-two-pillar-solution-to-address-tax-challenges-arising-from-digitalisation-july-2023.pdf
https://www.oecd.org/tax/beps/multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
https://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-draft-multilateral-convention-provisions-on-digital-services-taxes-and-other-relevant-similar-measures-under-amount-a-of-pillar-one.htm
https://www.oecd.org/content/dam/oecd/en/topics/policy-issues/cross-border-and-international-tax/update-pillar-one-timeline-beps-inclusive-framework-december-2023.pdf
https://www.oecd.org/en/about/news/press-releases/2024/05/statement-by-the-oecd-secretary-general-on-the-16th-meeting-of-the-inclusive-framework-on-base-erosion-and-profit-shifting-beps.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2023:377:FIN
https://www.oecd.org/tax/beps/multilateral-convention-amount-A-pillar-one-overview.pdf
https://www.oecd.org/tax/beps/explanatory-statement-multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
https://www.oecd.org/tax/beps/understanding-on-the-application-of-certainty-for-amount-a-of-pillar-one.pdf
https://www.oecd.org/tax/beps/understanding-on-the-application-of-certainty-for-amount-a-of-pillar-one.pdf
https://www.oecd.org/publications/update-to-the-economic-impact-assessment-of-pillar-one-7c35a55c-en.htm
https://www.oecd-ilibrary.org/taxation/pillar-one-amount-b_21ea168b-en
https://www.oecd.org/content/dam/oecd/en/publications/support-materials/2024/02/pillar-one-amount-b_41a41e1e/statement-qualifying-jurisdiction-definitions-section-5-2-section-5-3-simplified-streamlined-approach.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-issues/cross-border-and-international-tax/mcaa-pillar-one-amount-b.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-b-2022.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-b-2023.pdf
https://www.oecd.org/tax/beps/progress-report-on-amount-a-of-pillar-one-july-2022.pdf
https://www.oecd.org/tax/beps/pillar-one-amount-a-fact-sheet.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-base-determinations.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-scope.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-extractives-exclusion.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-regulated-financial-services-exclusion.pdf
https://www.oecd.org/tax/beps/progress-report-on-the-administration-and-tax-certaint-aspects-of-amount-a-of-pillar-one-two-pillar-solution-to-the-tax-challenges-of-the-digitalisation-of-the-economy.htm
https://www.oecd.org/tax/beps/progress-report-on-the-administration-and-tax-certaint-aspects-of-amount-a-of-pillar-one-two-pillar-solution-to-the-tax-challenges-of-the-digitalisation-of-the-economy.htm
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-framework.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-one-amount-a-tax-certainty-issues.pdf
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OECD (and EU) | Pillar Two

Dec. 2021

Model Rules
(Dec. 20, 2021), 

Commentary 
(Mar. 14, 2022), 

Examples (Mar. 
14, 2022) and 

Factsheet – 

Announced Model 
Treaty Rule for 

STTR 

Proposal for a 
Directive 

implementing 
Pillar Two, 

COM(2021)823 
(Dec. 22, 2021)

2022/2023/2024

▪ Entry into force → Fiscal years beginning from Dec. 
31, 2023 (for IIR), Dec. 31, 2024 (for UTPR) (Art. 56)

▪ Council and Commission Statement on subsequent 
OECD guidance (Doc. 14732/1/23, Oct. 2023) (based 

on Art. 32 and Pt. 24 of the Preamble) 

▪ Safe harbours → Agreement by(non-OECD member) 
Cyprus (Mar. 2023 and Oct. 2023)

▪ Delayed application of IIR/UTPR under Art. 50 by 
Estonia, Latvia, Lithuania, Malta, and Slovakia (Notice 

C/2023/1536, Dec. 2023)

▪ FAQs on technical issues (Dec. 2023)

▪ Note: ATAD evaluation (Ares(2024)5539672)

Further Developments

▪ Safe harbors and penaliy relief (Dec. 2022) 

▪ Administrative Guidance: Feb. 2023, July 2023, and 
Dec. 2023 → Consolidated Commentary Dec. 2023 

(Apr. 2024); June 2024

▪ GloBE Information Return (July 2023)

▪ STTR model rule and commentary (July 2023) and MLI 

(Oct. 2023)

▪ Minimum Tax Implementation Handbook (Oct. 2023)

▪ FAQs (June 2024) and FAQs on Qualified Status (June 
2024)

▪ Next: Peer review process

▪ Some MS‘s concerns addressed in the 
compromise texts in Doc. 10497/22 (21 

June 2022) and Doc. 6975/22 (Mar. 12, 
2022)

▪ Complex political process (vetos, EP 
Resolution P9_TA(2022)0290) and Joint 
Statement by France, Germany, Italy, 

Netherlands and Spain (9 September 
2022) (“G5”)

▪ Council Directive (EU) 2022/2523, [2022] 
OJ L 328/1 (“Pillar Two Directive”) 
(including a Council Statement regarding 

Pillar One in Doc. 15349/22)

▪ Consultations on Implementation 
Framework (Mar. 2022), GloBE Information 

Return (Dec. 2022) and tax certainty (Dec. 
2022)

▪ Report “Tax Incentives and the Global 
Minimum Corporate Tax” (Oct. 2022) – EU 
Parliament Research Note, PE 749.793, 

▪ UN work on extractive industries 
(E/C.18/2023/CRP.39), special economic 

zones (UNCTAD/DIAE/INF/2023/1) and 
investment treaties (IIA Issues Note 
4/2023)

▪ TIWB support for developing countries

https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.htm
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-commentary.pdf
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-examples.pdf
https://www.oecd.org/tax/beps/pillar-two-GloBE-rules-fact-sheets.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:823:FIN
https://www.consilium.europa.eu/media/67850/st14732-re01-en23.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyrpus%20-%20Commitment%20letter%2022%20March%202023.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-12/Cyprus%20-%20Commitment%20letter%2023%20October%202023.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C_202301536
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:C_202301536
https://taxation-customs.ec.europa.eu/system/files/2023-12/20231222%20Pillar%202%20technical%20FAQ.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14287-Richtlinie-zur-Bekampfung-von-Steuervermeidung-ATAD-Richtlinie-Bewertung_de
https://www.oecd.org/tax/beps/safe-harbours-and-penalty-relief-global-anti-base-erosion-rules-pillar-two.pdf
https://www.oecd.org/tax/beps/agreed-administrative-guidance-for-the-pillar-two-globe-rules.pdf
https://www.oecd.org/tax/beps/administrative-guidance-global-anti-base-erosion-rules-pillar-two-july-2023.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-december-2023.pdf
https://www.oecd-ilibrary.org/taxation/tax-challenges-arising-from-the-digitalisation-of-the-economy-consolidated-commentary-to-the-global-anti-base-erosion-model-rules-2023_b849f926-en
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/administrative-guidance-global-anti-base-erosion-rules-pillar-two-june-2024.pdf
https://www.oecd.org/tax/beps/globe-information-return-pillar-two.pdf
https://www.oecd-ilibrary.org/taxation/tax-challenges-arising-from-the-digitalisation-of-the-economy-subject-to-tax-rule-pillar-two_9afd6856-en
https://www.oecd.org/tax/beps/multilateral-convention-to-facilitate-the-implementation-of-the-pillar-two-subject-to-tax-rule.htm
https://www.oecd.org/tax/beps/minimum-tax-implementation-handbook-pillar-two.htm
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/faqs-on-model-globe-rules.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/qualified-status-under-the-global-minimum-tax-questions-and-answers.pdf
https://www.oecd.org/content/dam/oecd/en/topics/policy-sub-issues/global-minimum-tax/qualified-status-under-the-global-minimum-tax-questions-and-answers.pdf
https://data.consilium.europa.eu/doc/document/ST-7709-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-10497-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6975-2022-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022IP0290
https://www.mef.gov.it/inevidenza/2022/article_00076/JOINT-STATEMENT-BY-FRANCE-GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf
https://www.mef.gov.it/inevidenza/2022/article_00076/JOINT-STATEMENT-BY-FRANCE-GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf
https://www.mef.gov.it/inevidenza/2022/article_00076/JOINT-STATEMENT-BY-FRANCE-GERMANY-ITALY-NETHERLANDS-AND-SPAIN-OK.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523
https://data.consilium.europa.eu/doc/document/ST-15349-2022-INIT/en/pdf
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:fa5dbfaf-633f-11ec-9136-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-implementation-framework-of-the-global-minimum-tax.htm
https://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-implementation-framework-of-the-global-minimum-tax.htm
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-globe-information-return.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-globe-information-return.pdf
https://www.oecd.org/tax/beps/public-consultation-document-pillar-two-tax-certainty-for-the-globe-rules.pdf
https://www.oecd.org/publications/tax-incentives-and-the-global-minimum-corporate-tax-25d30b96-en.htm
https://www.oecd.org/publications/tax-incentives-and-the-global-minimum-corporate-tax-25d30b96-en.htm
https://www.europarl.europa.eu/RegData/etudes/ATAG/2023/749793/EPRS_ATA(2023)749793_EN.pdf
https://financing.desa.un.org/sites/default/files/2023-10/CRP.39%20Tax%20Incentives%20and%20the%20Global%20Minimum%20Tax%20in%20the%20Extractive%20Industries-update%204OCT_0.pdf
https://unctad.org/system/files/official-document/diaeinf2023d1_en.pdf
https://unctad.org/system/files/official-document/diaepcbinf2023d7_en.pdf
https://unctad.org/system/files/official-document/diaepcbinf2023d7_en.pdf
http://www.tiwb.org/resources/reports-case-studies/tax-inspectors-without-borders-annual-report-2022.pdf
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▪ EU Implementation of the OECD’s Two Pillar Solution → Pt 2.2. in the Communication on “Business Taxation 
for the 21st Century”, COM(2021)251 (see also Pt. 2.3 of the Commission work programme 2022: Making 
Europe stronger together, COM(2021) 645)

▪ Pillar One-based own resource for the EU budget (€ 2.5-4 bn./yr)? → Pt 2.1. in the Communication on “The 
next generation of own resources for the EU Budget“, COM(2021)566)

EU | Two Pillars

9

Pillar One Directive → Council Directive
(EU) 2022/2523, [2022] OJ L 328/1.

Amended Proposal COM(2023)331 for the “First 
Basket”: A “uniform call rate of 15% to the share 

of residual profit of multinational enterprises 
reallocated to Member States pursuant to [the 

Pillar One Directive]” – Relief for Amount A?

Potential proposal for a Pillar One Directive

https://ec.europa.eu/taxation_customs/system/files/2021-05/communication_on_business_taxation_for_the_21st_century.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar%3A9fb5131e-30e9-11ec-bd8e-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2021:566:FIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022L2523
https://commission.europa.eu/system/files/2023-06/COM_2023_331_1_EN_ACT_part1_v5.pdf
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▪ Commission Proposal for BEFIT (“Business in Europe: Framework for Income Taxation”), 
COM(2023)532 with Annexes

▪ Does not refer to “digital” and does not prescribe formulary apportionment (Art 45-49) for the transitional period 

from 1 July 2028 and 30 June 2035 (but rather a pre-BEFIT profit-based allocation)

▪ Withdraws the proposals for a C(C)CTB → Proposal for a Council Directive on a Common Corporate Tax Base 

(COM(2016)685), and Proposal for a Council Directive on a Common Consolidated Corporate Tax Base (CCCTB) 

(COM(2016)683)

▪ Note: Report of the EU Parliament on the CCCTB (A8-0051/2018, Mar. 2018)

Excursus | BEFIT

10

https://taxation-customs.ec.europa.eu/system/files/2023-09/COM_2023_532_1_EN_ACT_part1_v6.pdf
https://taxation-customs.ec.europa.eu/system/files/2023-09/COM_2023_532_1_EN_annexe_proposition_part1_v4.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0685
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2016:683:FIN
http://www.europarl.europa.eu/doceo/document/A-8-2018-0051_EN.html?redirect
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Part II
Significant Digital Presence 

(SDP) and Digital Services Tax 
(DST)
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▪ 2015 Action 1 Final Report and 2018 OECD Interim Report →
No consensus, no recommendations

▪ Significant economic presence: “virtual” (”digital”) permanent 

establishments → “Long-term solution” 

▪ Withholding tax for digital transactions → “Quick fix”

▪ Equalisation levies, e.g., DSTs → “Quick fix”

▪ Political Statement – “Joint Initiative on the Taxation of Companies 
Operating in the Digital Economy” (9 September 2017)

▪ Informal ECOFIN meeting in Tallinn on 16 September 2017 and 
Council conclusions on “Responding to the challenges of taxation 
of profits of the digital economy”, Doc. 15175/17 FISC 320 
ECOFIN 1064 (30 November 2017)

▪ Commission’s Communication “A Fair and Efficient Tax System in 
the European Union for the Digital Single Market”, 
COM(2017)547 final (21 September 2017), and concrete proposals in 
March 2018 (SDP and DST)

▪ “Digital taxation” as part of the recovery plan (COM(2020)456), 
interdependence of OECD and EU work on the digitalized economy

Pre-Pillars Proposals | Background

https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/ECOFIN_und_Eurogruppe/2017-09-18-eurogruppe-informeller-ecofin-nachbericht-september-anl3.pdf;jsessionid=41DD4A74CF64C611137E91EB6300344E?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/ECOFIN_und_Eurogruppe/2017-09-18-eurogruppe-informeller-ecofin-nachbericht-september-anl3.pdf;jsessionid=41DD4A74CF64C611137E91EB6300344E?__blob=publicationFile&v=1
https://www.consilium.europa.eu/media/31933/st15175en17.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/communication_taxation_digital_single_market_en.pdf
https://ec.europa.eu/info/sites/info/files/communication-europe-moment-repair-prepare-next-generation.pdf
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/ECOFIN_und_Eurogruppe/2017-09-18-eurogruppe-informeller-ecofin-nachbericht-september-anl3.pdf;jsessionid=41DD4A74CF64C611137E91EB6300344E?__blob=publicationFile&v=1
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Commission’s Communication “Time to establish a modern, fair and efficient taxation 

standard for the digital economy” (COM(2018)146 and Annex)

Long-Term Solution: 

Significant Digital Presence (SDP)

Short-Term Solution: 

Digital Services Tax (DST)

Proposal for a Council Directive 

laying down rules relating to 

the corporate taxation of a 

significant digital presence, 

COM(2018)147 and Annexes 

Commission 

Recommendation of 

21.3.2018 relating to the 

corporate taxation of a 

significant digital 

presence, C(2018)1650 

Proposal for a Council Directive on the common system of a 

digital services tax on revenues resulting from the 

provision of certain digital services, COM(2018)148 – No 

agreement in December 2019 (Doc. 14885/18 FISC 510 

ECOFIN 1148 [29 November 2018] and Doc. 14886/18 FISC 

511 ECOFIN 1149 [29 November 2018]), subsequent 

limitation to digital advertising services in March 2019 

(“DAT”; Doc. 6873/19 FISC 135 ECOFIN 242 [1 March 2019]) 

and postponed in March 2019 (Doc. 7368/19 PRESSE 12 [12 

March 2019]), but might be taken up again if no OECD 

consensus is reached (Dok. 9773/19 FISC 281 ECOFIN 528 

[7 June 2019]). – But: Unilateral implementation/adoption of 

DSTs/DATs in various (Member) States and in third States.

Impact Assessment SWD(2018)81 and SWD(2018)82
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Pre-Pillars Proposals | SDP and DST

https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-146-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2018/EN/COM-2018-146-F1-EN-ANNEX-1-PART-1.PDF
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52018PC0147
https://ec.europa.eu/taxation_customs/sites/taxation/files/commission_recommendation_taxation_significant_digital_presence_21032018_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2018%3A148%3AFIN
https://data.consilium.europa.eu/doc/document/ST-14885-2018-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-14886-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-6873-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-7368-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-9773-2019-INIT/en/pdf
https://ec.europa.eu/transparency/regdoc/rep/10102/2018/EN/SWD-2018-81-F1-EN-MAIN-PART-1.PDF
https://eur-lex.europa.eu/legal-content/DE/ALL/?uri=SWD%3A2018%3A82%3AFIN
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Pre-Pillars Proposals | SDP

Source: https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
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▪ EU Commission proposal for a “Significant Digital Presence” (“SDP”)

Nexus
Art 4 of the Proposal 

Attribution of profits
Art 5 of the Proposal

Pre-Pillars Proposals | SDP

15
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Pre-Pillars Proposals | DST

https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
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DST | Overview

Source: https://taxfoundation.org/digital-tax-europe-2020/ and https://taxfoundation.org/research/all/global/digital-taxation/

Unilateral DSTs (Oct. 2020) Unilateral DSTs (Feb. 2024)

https://taxfoundation.org/digital-tax-europe-2020/
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▪ DST contemplated as an “interim” solution → 3% tax on revenues stemming from the supply of certain 
digital services” initially from “[1 January 2020]” (without a sunset-clause) → Note that the proposed DAT 
had a sunset clause in Art 25(4), referring to (1) the OECD work and (2) 31 December 2025.

▪ Generally: “Equalisation tax on turnover of digitalised companies” 

▪ The “amounts raised would aim to reflect some of what these companies should be paying in terms of 

corporate tax” (see the Political Statement – Joint Initiative on the Taxation of Companies Operating in the Digital 

Economy (9 Sept. 2017), signed by a number of EU finance ministers). 

▪ But: Gross (turnover) versus net (income) taxation – E.g., Bauer, Five Questions about the Digital Services Tax to 

Pierre Moscovici, ECIPE OCCASIONAL PAPER 04/2018. 

▪ Place of profit taxation ≠ place of value creation, “notably in the case of business models heavily 
reliant on user participation”

▪ Perceived misalignment between “input obtained by a business from users” and establishment or attribution

▪ What is ”value creation”? Data/user participation and/or algorithms? Consumption? Is it relevant for profit 

taxation? Where does it happen and to what extent? 

▪ DST as appropriate taxation of location-specific rents? (I.e., as an ”optimal tariff”.) – E.g., Cui, Wei, The 

Superiority of the Digital Services Tax over Significant Digital Presence Proposals, National Tax Journal 72(4), 839-

856 (2019); Cui, The Digital Services Tax: A Conceptual Defense, 73 Tax L. Rev. 69 (2019); Kim, Digital Services 

Tax: A Cross-Border Variation of the Consumption Tax Debate, 72 Alabama L. Rev. 131 (2020); Shaviro, Digital 

Services Taxes and the Broader Shift From Determining the Source of Income to Taxing Location-Specific Rents, 

NYU Law and Economics Research Paper No. 19-36.

DST | Policy Objectives

https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/ECOFIN_und_Eurogruppe/2017-09-18-eurogruppe-informeller-ecofin-nachbericht-september-anl3.pdf?__blob=publicationFile&v=1
https://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/ECOFIN_und_Eurogruppe/2017-09-18-eurogruppe-informeller-ecofin-nachbericht-september-anl3.pdf?__blob=publicationFile&v=1
https://ecipe.org/publications/five-questions-about-the-digital-services-tax/
https://ecipe.org/publications/five-questions-about-the-digital-services-tax/
https://ssrn.com/abstract=3427313
https://ssrn.com/abstract=3427313
https://ssrn.com/abstract=3273641
https://ssrn.com/abstract=3578348
https://ssrn.com/abstract=3578348
https://ssrn.com/abstract=3448070
https://ssrn.com/abstract=3448070
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▪ Taxable are both foreign and domestic transactions and companies (Pt 25 of the Preamble) 

▪ Base → Gross revenues (not profits) net of VAT and other similar taxes from three categories of “taxable 
services“ (Art 3 DST)

▪ Category 1 (~ DAT, Doc. 6873/19 FISC 135 ECOFIN 242 [1 March 2019]): Placing of advertisements on a 

digital interface, not collection of user data or use for own business purposes

▪ Category 2: Making available multi-sided digital interfaces (“intermediation services”) (exclusive of, e.g., 

financial, investment and crowdfunding services), but not, e.g., underlying transactions, e-commerce, or supply 

of digital content or communication services

▪ Category 3: Transmission of user data

▪ Thresholds → Worldwide revenues > € 750 million and taxable EU revenues > € 50 million at a 
consolidated level (Art 4 DST)

▪ Place of taxation → Location of users (Art 5, 6 DST) → IP address or other form of geolocation

▪ Rate → 3% (Article 8 DST)

▪ Expected revenues → € 5 bn. (other estimations around € 1,8 bn.), unclear compliance costs (Opinion 

SEC(2018)162 of 21 March 2018)

DST | Structure

https://data.consilium.europa.eu/doc/document/ST-6873-2019-INIT/en/pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:SEC(2018)162&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=PI_COM:SEC(2018)162&from=EN
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Service
Location in a Member State (IP 

or geolocation)
Revenue Proportion

Placing of advertisements 

on a digital interface 

(Ar 3(1)(a))

Advertising appears on 

user‘s device (Art 5(2)(a))

Number of times an advertisement 

has appeared on users‘ devices  

(Art 5(3)(a))

Making available multi-sided digital 

interfaces (“intermediation services”) 

(Art 3(1)(b))

User‘s device for concluding underlying 

supply of goods or services (Art 

5(2)(b)(i))

Number of users having concluded 

underlying transactions (Art 5(3)(b)(i)) 

– Irrelevance of place of underlying 

transaction (Art 5(4)(a))!

User‘s device for opening account in 

other cases (Art 5(2)(b)(ii))

Number of users holding an account 

(Art 5(3)(b)(ii))

Transmission of user data 

(Art 3(1)(c))

Data generated from the user having 

used a device (Art 5(2)(c))

Number of users from whom data 

transmitted has been generated (Art 

5(4)(c)) – Irrelevance of tax period!

DST | Scope and Nexus
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▪ No consensus on either merit or need of equalization taxes in the OECD‘s interim report of March 2018
(paras 403 et seq.), but some considerations on the design of interim measures (paras 412 et seq.)

▪ DSTs are not part of the current OECD work on Pillars 1 and 2 → Rather: Committment to remove DSTs 
etc 

▪ Broader economic questions, e.g., impact on investment, innovation, welfare and growth, distortion of 
consumer choices and business decisions, benefits the older over digital technology, incidence (e.g., 
Congressional Research Service, R47988 (Apr. 2024) and IN12399 (Aug. 2024); Kaźmierczak, Intertax 
2024, 635)

▪ Main lines of legal criticism against unilateral or EU DSTs

▪ Does it conflict with (or potentially override) bilateral tax treaties?

▪ Does it violate EU fundamental freedoms (Art 49, 54, 56 TFEU) and/or EU state aid rules (Art 107 
TFEU)? → CJEU‘s Grand Chamber in C-75/18, Vodafone, in C-323/18, Tesco, in C-562/19 P, 
Commission v Poland, and in C-596/19 P, Commission v Hungary 

▪ Does it violate international trade law and policy or investment agreements?

▪ Does it fall within the EU‘s competence under Art 113 TFEU?

▪ Is it barred by Art 401 VAT Directive, which prohibits domestic taxes that can “be characterised as 
turnover taxes”? → CJEU‘s Grand Chamber in C-75/18, Vodafone, in C-323/18, Tesco

Criticism | Overview

https://crsreports.congress.gov/product/details?prodcode=R47988
https://crsreports.congress.gov/product/pdf/IN/IN12399
https://kluwerlawonline.com/journalarticle/Intertax/52.5/TAXI2024065
http://curia.europa.eu/juris/liste.jsf?&num=C-75/18
http://curia.europa.eu/juris/liste.jsf?num=C-323/18
http://curia.europa.eu/juris/liste.jsf?num=C-562/19
http://curia.europa.eu/juris/liste.jsf?num=C-596/19
http://curia.europa.eu/juris/liste.jsf?&num=C-75/18
http://curia.europa.eu/juris/liste.jsf?num=C-323/18
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▪ Is a DST a tax on “elements of income” within the meaning of Art 2(2), (4) OECD-MC and covered by 
tax treaties (Art 5, 7 and 23 OECD MC)? 

▪ Overall, likely not a covered tax and not barred by Art 5, 7 OECD MC (or no treaty override). – E.g., 
Hohenwarter/Kofler/Mayr/Sinnig, Qualification of the Digital Services Tax under Tax Treaties, Intertax 2019, 
140. – Discussion on design features to avoid treaty conflicts in the OECD 2018 Interim Report (pp. 181-
183). – Would likely be no issue if it were a “real EU tax”, as it would then not be “imposed on behalf of a 
Contracting State” under Art 2 OECD-MC.

▪ In any event: Unrelieved double taxation with regard to profit taxation? → No credit, but expectation “that 
Member States will allow businesses to deduct the DST paid as a cost from the corporate income tax base 
in their territory, irrespective of whether both taxes are paid in the same Member State or in different ones” 
(Pt. 27 of the Preamble) → Revenue shifts between Member States!

▪ Note: 

▪ No foreign tax credit under US rules (see U.S. Treas. Reg. § 1.901-2 and § 1.903-1 and IRS Notice 
2023-80)

▪ Not a “covered tax” under Pillar Two (Art 4.2.1 para. 36 Pillar Two Commentary [2024]), standstill 
and rollback under Pillar One, but only if the tax meets certain criteria (and is, e.g., not covered by 
a tax treaty) (Art 38, 39 of Multilateral Convention on Amount A (MLC))

Criticism | Tax Treaties

https://koflerge.files.wordpress.com/2019/01/taxi_47_0202.pdf
https://www.oecd-ilibrary.org/taxation/tax-challenges-arising-from-digitalisation-interim-report_9789264293083-en;jsessionid=ksrv1iRrU5cJvyp9z-joE9YG.ip-10-240-5-180
https://www.govinfo.gov/content/pkg/FR-2022-01-04/pdf/2021-27887.pdf
https://www.irs.gov/pub/irs-drop/n-23-80.pdf
https://www.irs.gov/pub/irs-drop/n-23-80.pdf
https://www.oecd.org/en/publications/tax-challenges-arising-from-the-digitalisation-of-the-economy-consolidated-commentary-to-the-global-anti-base-erosion-model-rules-2023_b849f926-en.html
https://www.oecd.org/tax/beps/multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
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▪ Criticism that the revenue thresholds and covered services in the DST, though facially neutral, in fact 
and by intention (→ Note: Criterion under Art 38, 39 of Multilateral Convention on Amount A (MLC)) …

▪ … target largely foreign (US) taxpayers or groups, lead to indirect nationality discrimination, and 

▪ … grant aid to smaller (EU) taxpayers below the thresholds (→ violation of Art 107, 108 TFEU).

▪ E.g., Mason/Parada, Digital Battlefront in the Tax Wars, 92 TNI 1183 (2018); Mason/Parada, Company Size 
Matters, BTR 2019, 610; Mason, What the CJEU’s Hungarian Cases Mean for Digital Taxes, 98 TNI 161 

(2020); Mason/Parada, The Legality of Digital Taxes in Europe, 40 Virginia Tax Rev. 175 (2020).

▪ Note: 

▪ Potential State aid would be no issue if the DST were in an EU Directive, as any aid would then not be 
imputable to a Member State and hence not fall under the prohibition of Art 107, 108 TFEU (T-351/02, 

Deutsche Bahn, paras. 101-103).

▪ For the compliance of EU secondary law with the fundamental freedoms, the CJEU employs the 

“manifest error” threshold (e.g., C-203/12, Billerud, and C-390/15, C-390/15, RPO).

Criticism | Freedoms and State Aid

https://www.oecd.org/tax/beps/multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
https://ssrn.com/abstract=3279639
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3308539
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3308539
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3550757
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3618663
http://curia.europa.eu/juris/liste.jsf?language=en&num=T-351/02
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Case COM GC AG ECJ

Commission v 

Poland

Decision 

C(2016) 5596

GC, 16 May 2019, 

T-836/16 and 

T-624/17

AG Kokott, 15 Oct. 

2020, C-562/19 P

ECJ, 16 Mar. 2021,

C-562/19 P (Appeal of 

2 July 2019)

Commission v 

Hungary

Decision 

(EU) 2017/329

GC, 27 June 2019, 

T-20/17

AG Kokott, 15 Oct. 

2020, C-596/19 P

ECJ, 16 Mar. 2021,

C-596/19 P (Appeal of 

6 Aug. 2019)

Vodafone

(HU)
— —

AG Kokott, 13 June 

2019, C-75/18

ECJ, 3 Mar. 2020, 

C-75/18 (ECJ-TF 

2/2020)

Tesco-Global

(HU)
— —

AG Kokott, 4 July 

2019, C-323/18

ECJ, 3 Mar. 2020, 

C-323/18 (ECJ-TF 

2/2020)

Google Ireland (HU) — —
AG Kokott, 12 Sept. 

2019, C-482/18

ECJ, 3 Mar. 2020, 

C-482/18

Criticism | Freedoms and State Aid

https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_44351
http://curia.europa.eu/juris/liste.jsf?num=T-836/16
http://curia.europa.eu/juris/liste.jsf?num=T-836/16
http://curia.europa.eu/juris/liste.jsf?num=C-562/19P
http://curia.europa.eu/juris/liste.jsf?num=C-562/19
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1591339239665&uri=CELEX:62019CN0562
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1591339239665&uri=CELEX:62019CN0562
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_39235
http://curia.europa.eu/juris/liste.jsf?num=T-20/17
http://curia.europa.eu/juris/liste.jsf?num=C-596/19P
http://curia.europa.eu/juris/liste.jsf?num=C-596/19
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2019.348.01.0010.01.ENG&toc=OJ:C:2019:348:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2019.348.01.0010.01.ENG&toc=OJ:C:2019:348:TOC
http://curia.europa.eu/juris/liste.jsf?&num=C-75/18
http://curia.europa.eu/juris/liste.jsf?&num=C-75/18
https://koflerge.files.wordpress.com/2020/12/vodafone.pdf
https://koflerge.files.wordpress.com/2020/12/vodafone.pdf
http://curia.europa.eu/juris/liste.jsf?num=C-323/18
http://curia.europa.eu/juris/liste.jsf?num=C-323/18
https://koflerge.files.wordpress.com/2020/12/vodafone.pdf
https://koflerge.files.wordpress.com/2020/12/vodafone.pdf
http://curia.europa.eu/juris/liste.jsf?num=C-482/18
http://curia.europa.eu/juris/liste.jsf?num=C-482/18
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▪ Investigation by the US Trade Representative (USTR) under § 301 of the Trade 
Act of 1974

▪ USTR has determined that “France‘s Digital Services Tax is unreasonable or 

discriminatory and burdens or restricts U.S. commerce” (84 Fed. Reg. No. 235, 

66956, based on the report of December 2, 2019) – E.g., for advertising 8 of 9 and 

for digital interfaces 12 of 21 covered companies are US-based.

▪ Further investigations (85 Fed. Reg. No. 109, 34709) (and same conclusions) with 

respect to DSTs adopted or under consideration by Austria (86 Fed. Reg. No. 12, 

6406), Brazil, the Czech Republic, the European Union, India (86 Fed. Reg. No. 

7, 2478), Indonesia, Italy (86 Fed. Reg. No. 7, 2477), Spain (86 Fed. Reg. No. 12, 

6407), Turkey (86 Fed. Reg. No. 7, 2478), and the UK (86 Fed. Reg. No. 12, 6406)

▪ Imposition and suspension of tariffs (against France and Austria, India, Italy, Spain, 

Turkey, and the UK) and subsequently compromise on a transitional approach to 

existing unilateral measures during the interim period before Pillar 1 is in effect with 

the UK, Austria, France, Italy, Spain (2021 Statement and 2024 Update), Turkey

(2021 Statement and 2024 Update) and India (2021 Statement and 2024 Update) 

(initially until Dec. 31, 2023, prolonged until June 30, 2024)

▪ Same concerns for the recently introduced Canadian DST (“Digital Services Tax 

Act”) by the US (USTR press release of Feb. 2022, and Congressional Research 

Service, IN12399) and request for United States-Mexico-Canada Agreement 

(USMCA) Dispute Settlement Consultations in August 2024.

▪ Note: Unilateral measures, outside WTO framework → Risk of mutually retaliatory 

measures, “trade war” (Lee-Makiyama, ECIPE OCCASIONAL PAPER 5/2018)

Criticism | Trade

https://ustr.gov/sites/default/files/Notice_of_Determination_and_Request_for_Comments_Concerning_Action_Pursuant_to_Section_301_France%E2%80%99s_Digital_Services_Tax.pdf
https://ustr.gov/sites/default/files/Notice_of_Determination_and_Request_for_Comments_Concerning_Action_Pursuant_to_Section_301_France%E2%80%99s_Digital_Services_Tax.pdf
https://ustr.gov/sites/default/files/Report_On_France%27s_Digital_Services_Tax.pdf
https://www.govinfo.gov/content/pkg/FR-2020-06-05/pdf/2020-12216.pdf
https://www.federalregister.gov/documents/2021/01/21/2021-01173/notice-of-determination-pursuant-to-section-301-austrias-digital-services-tax
https://www.federalregister.gov/documents/2021/01/21/2021-01173/notice-of-determination-pursuant-to-section-301-austrias-digital-services-tax
https://www.federalregister.gov/documents/2021/01/12/2021-00362/notice-of-determination-pursuant-to-section-301-indias-digital-services-tax
https://www.federalregister.gov/documents/2021/01/12/2021-00362/notice-of-determination-pursuant-to-section-301-indias-digital-services-tax
https://www.federalregister.gov/documents/2021/01/21/2021-01171/notice-of-determination-pursuant-to-section-301-spains-digital-services-tax
https://www.federalregister.gov/documents/2021/01/21/2021-01171/notice-of-determination-pursuant-to-section-301-spains-digital-services-tax
https://www.federalregister.gov/documents/2021/01/12/2021-00364/notice-of-determination-pursuant-to-section-301-turkeys-digital-services-tax
https://www.federalregister.gov/documents/2021/01/21/2021-01174/notice-of-determination-pursuant-to-section-301-the-united-kingdoms-digital-services-tax
https://www.govinfo.gov/content/pkg/FR-2020-07-16/pdf/2020-15320.pdf
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/june/ustr-announces-and-immediately-suspends-tariffs-section-301-digital-services-taxes-investigations
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/june/ustr-announces-and-immediately-suspends-tariffs-section-301-digital-services-taxes-investigations
https://home.treasury.gov/news/press-releases/jy0419
https://home.treasury.gov/news/press-releases/jy2170
https://home.treasury.gov/news/press-releases/jy0500
https://home.treasury.gov/news/press-releases/jy2170
https://home.treasury.gov/news/press-releases/jy0504
https://home.treasury.gov/news/press-releases/jy2436
https://www.parl.ca/LegisInfo/en/bill/44-1/C-59
https://www.parl.ca/LegisInfo/en/bill/44-1/C-59
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2022/february/ustr-opposes-canadas-digital-services-tax-act-proposal
https://crsreports.congress.gov/product/pdf/IN/IN12399
https://ustr.gov/sites/default/files/08.30.2024%20U.S.%20Consultations%20Request%20-%20Canada%20DST_0.pdf
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2024/august/united-states-requests-usmca-dispute-settlement-consultations-canadas-digital-services-tax
https://ecipe.org/wp-content/uploads/2018/11/The-Cost-of-fiscal-unilateralism-Potential-retaliation-against-the-EU-Digital-Services-Tax-DST-1.pdf
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▪ DST proposal based on Article 113 TFEU → Harmonization concerning “other forms of indirect 
taxation” if necessary for the Internal Market

▪ Is the DST an “indirect” tax? → DST taxpayers = supposed bearers of the tax → “Direct” tax (AG 
Kokott, 12 Sept. 2019, C-482/18, Google Ireland) → Art 115 TFEU? What is the economic incidence of 

the DST? Is it “cost increasing”? 

▪ Is it a “harmonization”? → Unlike Art 401 VAT Directive, the DST would not exclude similar other 

national taxes.

▪ Is it necessary for the Internal Market and proportional? → Is the danger of potential distortions by 

different national measures enough? Is it sufficient that unilateral measures were/are in place or planned 
in 11 EU Member States? In any event, can non-discriminatory, destination-based unilateral taxes lead to 

relevant distortions of the Internal Market? – E.g., Nogueira, The Compatibility of the EU Digital Services 
Tax with EU and WTO Law: Requiem Aeternam Donate Nascenti Tributo, ITAXS 1-2019, 1.

Criticism | Competence

http://curia.europa.eu/juris/liste.jsf?num=C-482/18
https://www.ibfd.org/IBFD-Products/Journal-Articles/International-Tax-Studies/collections/itaxs/html/itaxs_2019_01_e2_1.html
https://www.ibfd.org/IBFD-Products/Journal-Articles/International-Tax-Studies/collections/itaxs/html/itaxs_2019_01_e2_1.html
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▪ Competence under Art 116 TFEU to eliminate distortions of the conditions of competition in the internal 
market (i.e., qualified majority instead of unanimity)? → Answer given by Mr Moscovici on behalf of the 
European Commission to the Parliamentary questions E-001797/2019, E-001797/2019(ASW) (27 June 
2019):

Criticism | Competence

https://www.europarl.europa.eu/doceo/document/E-8-2019-001797-ASW_EN.html
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▪ Committment to remove DSTs already in 2020 
Blueprint and in the Statement of 8 October 
2021

▪ DSTs etc → Art 38, 39 of the Multilateral 
Convention on Amount A (MLC) – Removal of 
DSTs or no Amount A allocation to that 
jurisdiction

▪ Art 39(2) MLC defines “digital services tax or 

relevant similar measure” → Market-based 

criteria (location of customers or users), 

applicability to foreign or foreign-owned 

businesses either by its terms or factually 

because of revenue thresholds

▪ But: Excludes taxes that are not “treated by 

that Party as outside the scope of any 

agreements” (e.g., DTCs) → Art. 12B UN MC 

on automated digital services

▪ Standstill for DSTs etc from Oct. 8, 2021 to 
Dec. 31, 2023 (October 2021 Statement) → 
Extended for Jan. 1, 2024 to Dec. 31, 2024 (or 
the entry into force of the MLC) (July 2023 
Outcome Statement), subject to “critical mass”

Excursus | Pillar One

https://www.oecd.org/en/publications/tax-challenges-arising-from-digitalisation-report-on-pillar-one-blueprint_beba0634-en.html
https://www.oecd.org/en/publications/tax-challenges-arising-from-digitalisation-report-on-pillar-one-blueprint_beba0634-en.html
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
https://www.oecd.org/tax/beps/multilateral-convention-to-implement-amount-a-of-pillar-one.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/outcome-statement-on-the-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2023.pdf
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Excursus | Pillar One

Source: Saint-Amans, Memo to the commissioner responsible for tax policy (Sept. 2024).

https://www.bruegel.org/memo/memo-commissioner-responsible-tax-policy
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Part III

EU Digital Levy?
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▪ EU Commission’s Communication on “The EU budget powering the recovery plan for Europe”, 
COM(2020)442

▪ EU Commission’s Work Programme 2021, COM(2020)690 and Annex:

Outlook | EU Digital Levy?

31

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:442:FIN
https://ec.europa.eu/info/publications/2021-commission-work-programme-key-documents_en
https://eur-lex.europa.eu/resource.html?uri=cellar%3Af1ebd6bf-a0d3-11ea-9d2d-01aa75ed71a1.0006.02/DOC_2&format=PDF
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▪ Proposal for a “digital levy“ announced for Q2/2021. – Inception impact assessment Ares(2021)312667 and 
Pt A.29 of the Council Conclusions EUCO 10/20 (21 July 2020)

▪ Put on hold in light of the Two Pillar Solution, not part of the 2022 Work Programme (COM(2021)645), the 
2023 Work Progamme (Annex to COM(2022)548) or the 2024 Work Programme (COM(2023)638)

Outlook | EU Digital Levy?
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https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12836-A-fair-competitive-digital-economy-digital-levy
https://www.consilium.europa.eu/media/45109/210720-euco-final-conclusions-en.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar%3A9fb5131e-30e9-11ec-bd8e-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3A413d324d-4fc3-11ed-92ed-01aa75ed71a1.0001.02/DOC_2&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar%3A413d324d-4fc3-11ed-92ed-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023DC0638
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▪ Current status #1 (Answer given by Mr Gentiloni on behalf of the European Commission, E-004139/2022 of 3 
March 2023)

Outlook | EU Digital Levy?
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https://www.europarl.europa.eu/doceo/document/E-9-2022-004139-ASW_EN.html
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▪ Current status #2 (European Parliament Resoluton P9_TA(2022)0404 of 23 November 2022 [own 
resources])

▪ Current status #3 (Commission Staff Working Document SWD(2023)331 of 20 June 2023 [own resources])

Outlook | EU Digital Levy?
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https://www.europarl.europa.eu/doceo/document/TA-9-2022-0404_EN.html
https://commission.europa.eu/system/files/2023-06/SWD_2023_331_1_EN_autre_document_travail_service_part1_v4.pdf
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Thank you!
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