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In this CFE Opinion Statement, submitted to the
EU Institutions on 4 October 2023, the CFE ECJ
Task Force comments on the CJEU’s decision of
8 June 2023 in E. v Dyrektor Izby Administracji
Skarbowej we Wroctawiu (Case C-322/22), which
addressed a Polish domestic rule limiting

the right to the interest on overpayments of
corporate income tax in breach of EU law, to
the period running from the 30th day following
the publication, in the Official Journal of the
European Union, of a ruling of the Court of
Justice finding that the collection of the tax was
incompatible with EU law.

1. Introduction

This is an Opinion Statement, prepared by the CFE ECJ
Task Force, on the CJEU’s decision of 8 June 2023 in E.
v. Dyrektor Izby Administracji Skarbowej we Wroclawiu
(Case C-322/22)," which was decided without an Opinion

* The CFE ECJ Task Force is formed by CFE Tax Advisors Europe
and its members are Georg Kofler (Chair of this Task Force and
Professor at the Institute for Austrian and International Tax Law
of WU Wien), Alfredo Garcia Prats (Professor at the University
of Valencia), Werner Haslehner (Professor at the University of
Luxembourg), Eric Kemmeren (Professor of International Tax-
ation and International Tax Law at the Fiscal Institute Tilburg
of Tilburg University), Michael Lang (Professor at the Insti-
tute for Austrian and International Tax Law of WU Wien), Joao
Félix Pinto Nogueira (Deputy Academic Chairman at IBFD and
Professor at Universidade Catodlica Portuguesa, Law School),
Christiana HJI Panayi (Professor at Queen Mary University
of London), Stella Raventds-Calvo (President of AEDAF and
Vice-President of CFE), Isabelle Richelle (Co-Chair of the Tax
Institute - HEC - University of Liége, Brussels Bar), and Alex-
ander Rust (Professor at the Institute for Austrian and Inter-
national Tax Law of WU Wien). Although the Opinion State-
ment has been drafted by the ECJ Task Force, its content does
not necessarily reflect the position of all members of the group.
The CFE ECJ Task Force was founded in 1997 and its found-
ing members were Philip Baker, Paul Farmer, Bruno Gangemi,
Luc Hinnekens, Albert Raedlert and Stella Raventds-Calvo. For
further information regarding this opinion statement, please
contact Prof. DDr. Georg Kofler, Chair of the CFE ECJ Task
Force or Aleksandar Ivanovski, Tax Policy Manager at info@
taxadviserseurope.org.

L. PL: EC]J, 8 June 2023, Case C-322/22, E. v. Dyrektor Izby Administracji
Skarbowej we Wroctawiu, Case Law IBFD.
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of the Advocate General.? At issue was the validity of a
Polish domestic rule that limited the right to the payment
of interest on overpayments of corporate income tax in
breach of EU law, to the period running from the 30th day
following publication, in the Ofticial Journal of the Euro-
pean Union, of a ruling of the Court of Justice finding that
the collection of the tax was incompatible with EU law.
The Court of Justice considered that such a limitation was
not permissible by reference to the principles of sincere
cooperation, equivalence and effectiveness in connection
with the EU right of individuals to be paid interest when
receiving a refund of an amount paid in breach of EU law.

2. Background, Facts and Issues

The appellant in the main proceedings was E., an invest-
ment fund with a registered office in the United States.
Regarding the 2012 to 2014 tax years, E. received income
sourced in Poland and the payment of income was subject
to withholding taxation, by the Polish paying agent, at a
tlat rate. E. considered that such a withholding was levied
in breach of EU law based on the Court of Justice of the
European Union’s (CJEU) decision in Emerging Markets
(Case C-190/12) of 10 April 2014.* The overpayment of tax
amounted to PLN 48,996.

On 28 December 2017, E. requested a refund of the over-
payment of tax and respective interest, computed from

the day of the collection of the overpayments until the
day of the full refund.

According to the Polish Tax Code,"if a paying agent settles
the tax liability of a taxable person and there is an over-
payment in breach of a ruling of the Polish Constitutional
Court or of the CJEU, the tax authorities shall reimburse
such overpayment within a period of 30 days from the

2. The Advocate General appointed to this case was T. Capeta and the
Court decided to proceed to judgment without an Opinion after
hearing the Advocate General.

3. PL:ECJ, 10 Apr. 2014, Case C-190/12, Emerging Markets Series of DFA
Investment Trust Company v. Dyrektor Izby Skarbowej w Bydgoszczy,
Case Law IBFD.

4. PL:Tax Code of 29 Aug. 1997 [Ordynacjapodatkowa] [hereinafter Tax
Code].
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date of the request.” The taxable person is also entitled to
interest computed from the day of the overpayment until:

—  The moment of the reimbursement, in the event that
the request for reimbursement is submitted by the
30" day from the date on which: (i) the Polish Con-
stitutional Court ruling entered into force; or (ii) the
ruling of the CJEU is published in the Official Journal
of the European Union (OJEU).

—  The 30™ day from the date: (i) the Polish Consti-
tutional Court ruling entered into force; or (ii) the
CJEU decision is published in the OJEU, in the event
that the request was submitted after those points in
time.®

Poland claims that this limitation is justified by the need to
dissuade taxpayers from deferring requests for reimburse-
ment, thus entitling them to higher amounts of interest.”

On 2 March 2018, the Polish tax authorities approved the
refund for overpayments of tax and it was paid out on 28
March 2018.

Regarding the payment of interest due on the overpay-

ment of tax:

—  first,on 24 April 2018, the request was denied in full;

—  then, on 6 August 2018, it was partially accepted by
the regional director of the tax authorities. In that
decision:

- regarding the 2012 and 2013 tax vyears, the
payment of interest was accepted counting from
the date of the overpayment of tax until 10 July
2014 (which was the 30" day after the publica-
tion in the OJEU of the decision in Emerging
Markets (Case C-190/12); and

- regarding the 2014 tax year, interest was refused
entirely, as the tax was collected after the 30" day
following the publication of the decision.*

The applicant appealed to the Regional Administrative

Court of Wroctaw (which rejected the appeal) and then

to the Supreme Administrative Court. This Court distin-

guished three cases of reimbursement requests:

—  those submitted before the 30" day of publication
of the CJEU decision: interest would run from the
moment of collection until the effective reimburse-
ment;

—  those submitted after the 30" day after publication
but regarding overpayments made prior to that date:
interest would run from the moment of collection
until that 30 day; the referring court clarified that
even if the situation had not been foreseen under the
law, Polish courts would compute interest on these
terms, “on a basis similar to those laid down” in the
Tax Code; and

5. Dyrektor Izby Administracji Skarbowej (C-322/22), para. 10, citing art.
75(1) Tax Code.

6. Id., para. 13, citing art. 77(14) Tax Code.

7. Id., para. 44.

8. According to the Court, the director’s decision was based on the con-
sideration that the taxable person “may oppose the levying of the over-
payment by relying on the ruling of the Court”. Dyrektor Izby Admin-
istracji Skarbowej (C-322/22), para. 45.

© IBFD

- those submitted after the 30* day after publication
and regarding overpayments made after that 30" day:
interest would not be payable.’

The Supreme Administrative Court noted that the
formula for computing interest was identical regardless
of whether the overpayment arose as a result of a ruling
of the Polish Constitutional Court or the CJEU." It also
noted that, according to domestic law, in respect of with-
holding taxes (as the sub judice situation), the paying agent
was required to inform the taxpayer of the amount of tax
collected by the 7' day of the month following collection.

The Supreme Administrative Court questioned whether
the formula used for computing interest: (i) allowed for
“the damage caused by the collection of tax not due” to be
made good, and (ii) was compliant with the EU principle
of sincere cooperation."

Accordingly, it decided to stay the proceedings and refer
the following question to the CJEU:"

Do the principles of effectiveness, sincere cooperation and
equivalence expressed in Article 4(3) [TEU], or any other rel-
evant principle laid down in EU law, preclude a provision of
national law such as Article 78 § 5(1) and (2) of [the Tax Code],
which provides that interest on overpaid tax which is collected
by a paying agent in a manner not consistent with EU law is not
due to the taxable person for the period after the expiry of 30
days from the date of publication in the Official Journal [of the
European Union] of the judgment of the Court of Justice ...
declaring that the collection of the tax is incompatible with EU
law, where the request for a declaration of that overpayment was
submitted by the taxable person after that time limit and the
provisions of national law relating to the collection of the tax
continue to be incompatible with EU law despite.

3. The CJEU’s Decision

The CJEU concluded that the Polish domestic legislation
at issue, insofar as it limited the computation of interest
to the 30" day after the publication in the OJEU of the
Court’s ruling leading to the conclusion that there was
an overpayment of tax, constitutes a breach of the princi-
ple of effectiveness, in conjunction with the principle of
sincere cooperation.

The reasoning of the Court was structured based on the
following segments: (i) characterization of the principle of
sincere cooperation, with its dimensions of equivalence
and effectiveness; (i) characterization of the right to the
payment of interest regarding amounts paid in breach of
EU law; (iii) assessment of the compatibility of the Polish
domestic rules with EU law.

The Court started by characterizing the principle of
sincere cooperation, which was held to be the legal basis
by the referring Court:"

According to settled case-law, under the principle of sincere
cooperation laid down in Article 4(3) TEU, Member States are
required to nullify the unlawful consequences of an infringe-

9. Id., paras.22-25.
10.  Id., para.27.
11.  1Id. para.26.
12, Id., para.28.
13.  Id., para. 30.
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ment of EU law and to lay down detailed procedural rules, in
respect of actions for safeguarding rights which individuals
derive from EU law, which are no less favourable than those
governing similar domestic actions (principle of equivalence)
and do not render impossible in practice or excessively difticult
the exercise of rights conferred by the European Union legal
order (principle of effectiveness).

Nullifying adverse consequences requires recognizing
“the right, under EU law, to obtain from the Member State
concerned not only a refund of the sum of money levied
though not due but also the payment of interest intended
to compensate for the unavailability of the sum”™"

The Court proceeded to characterize this right to the

payment of interest:

- itisan expression of “a general principle of recovery
of sums paid but not due”;"®

— it is based and justified on the fact that a national
authority imposed a payment in breach of EU law,'®
whether primary law, secondary law or a general
principle of EU law;"”

— it emerges out of any breach of EU law; it can be
invoked, inter alia, when the payment is imposed on
the basis of: (i) an incorrect interpretation of EU law;
or (ii) an incorrect application of that law;'

- itaimsat compensating “for the unavailability of the
sum of money which the person concerned has been
wrongly deprived”;"

— it concerns a (self-standing) right that applies even
without detailed rules for the exercise of such a
right;?* such rules may be laid down by EU law or by
domestic law;*" in the absence of EU rules, it is up to
domestic law; in any event, those rules must comply
with the principles of equivalence and effectiveness;*
and

- itseffectiveness requires the computation of interest
“from the date on which the person paid the sum of
money in question to the date on which that sum is
refunded to that person”?

Assessing the Polish provision against the background of
this right to interest, the Court considered that:

- The computation of the interest on the amounts of
tax paid in breach of EU law was regulated under
Polish domestic law.

— In the event of requests submitted after the 30™" day
following the publication of the relevant ruling of the
CJEU in the OJEU, the provision limited or excluded
the interest (i.e. the provision limited the interest to
that date, not allowing computation to take into

22, Id. para. 39.

23, Id, paras. 40 and 41 in which the Court explains that the formula for
the computation of interest is required for an “effective exercise of the
rights”.
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account the moment of effective reimbursement);**
such a condition limited the right to interest.

- Theright to interest is not absolute and domestic law
could, namely, require the person “to act with reason-
able diligence in order to avoid loss or damage or to
limit the extent thereof”.>

- Inany event, domestic law would need to comply
with the principle of effectiveness.

Subsequently, the Court focused on effectiveness, distin-
guishing, in its assessment, cases in which the payment
of interest was limited from those in which it was fully
refused.

On the former (limitation of the computation of inter-
est due to the submission of the reimbursement request
after the 30" day of publication of the CJEU ruling in the
OJEU), the Court considered that:

- Regarding the person involved in the dispute, the
timely filing of a request for a refund could be prima
facie regarded as diligence “which may reasonably
be required”;* however, even such person “may still
not be reasonably expected” to submit the request
within the 30 days. Namely, when concluding that
the domestic tax breaches EU law, additional verifi-
cations are required that the “Courtasks the national
courtto carry out”, which may also comprise verifica-
tions to be performed, at the request of the referring
Court, by the tax authorities.”

- Regardingany other person, it could not be regarded
as admissible since this person: (i) would “not likely
be informed” of the publication in such a short time
frame; (ii) might not have been aware “without having
been negligent” that the tax imposed was in breach
of EU law “until some time after the expiry of that
30-day time limit”.?*

As to the second (full exclusion of interest for requests
made after the 30-day period), the Court also found
this to be inadmissible. The Court noted that, even after
that period, the person could still not be in a position to
prevent the payment of tax in breach of EU law, namely:
(i) because, again, the conclusion that the tax infringes
EU law does not result immediately from the CJEU ruling
but from further verifications (by the national court or,
subsequently, the national tax authorities);” (ii) if the tax
is collected by way of a withholding by a third party, par-
ticularly when such a person does not inform the taxable
person until the expiry of the 30-day limit.*

The Court concluded that the principle of effectiveness, in
conjunction with the principle of sincere cooperation, had

24.  Dyrektor Izby Administracji Skarbowej (C-322/22), paras. 43-45.

25.  1Id., para. 47 citing UK: ECJ, 8 Mar. 2001, Case C-397/98, Metall-
gesellschaft Ltd and Others, Hoechst AG and Hoechst (UK) Ltd v. Com-
missioners of Inland Revenue and HM Attorney General, para. 102, Case
Law IBED.

26.  Dyrektor Izby Administracji Skarbowej (C-322/22), para. 49.

27.  Id. para.51.

28.  1Id. para.49.

29.  Id., para.53.

30.  Id. para.54.
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to be interpreted as “precluding” domestic legislation that
had the effect of excluding the computation of interest or
limiting its computation up to the 30" day following the
publication of the Court ruling that found the tax at issue
to be contrary to EU law.

4. Comments
4.1. Introduction

Direct taxation remains a non-harmonized area. Con-
sequently, Member States are free to adopt domestic tax
rules insofar as they comply with EU law, which is not easy
to ascertain, as the frequent referrals to the CJEU (and
the scholarly discussions around those referrals) evidence.

Levyingdirect taxes in breach of EU law may be the result
of several circumstances, namely: (i) the fact that the
Member State considered, upon its adoption, that the tax
was compliant with EU law (namely following the CJEU’s
interpretation of EU law); (ii) the fact that the Member
State did not immediately react to a CJEU decision finding
that its domestic law was not compliant with EU law;™ (iii)
a lack of (timely) implementation of secondary law; (iv)
misinterpretation and misapplication (by negligence or
fault) by national authorities of domestic law that, in its
view, is compliant with EU law.

In all cases, and despite acknowledging different levels
of accountability of the Member States, the taxpayer is
unlawfully deprived of a certain amount of money.

The caseat hand can be seen as reinforcing the protection
of taxpayers’ rights in the sense of a right to interest in the
area of direct taxation.”

The CFE ECJ Task Force’s comments will deal with the
following issues: (i) the legal foundation of the right to
interest; (ii) the nature and limitations of that right; (iii)
valid publicinterest limitations of that right; (iv) the aim of
that right; (v) interest rate and inflation; and (vi) the need
for action at the EU level. It will end with a shared reflec-
tion on follow-up cases and on action that could be taken
at the EU level to limit the negative impact of these cases.

4.2. Legal foundation of the right to interest

E. v. Dyrektor 1zby Administracji Skarbowej recognizes
explicitly, for the first time in direct taxation, an unwrit-
ten right of the taxpayer: “the right, under EU Law to
obtain from the Member State concerned ... the payment

31.  Inthiscase, thisis recognized by the Court in the following statement:
“as the European Commission notes in its written observations, it is
not inconceivable that a tax may continue to be levied, in breach of EU
law, after the delivery of such a ruling and its publication in the Official
Journal of the European Union”. See Dyrektor Izby Administracji Skar-
bowej (C-322/22), para. 52 in fine.

32. One should note that this has been mentioned in the case law of the
Court since, at least, the 1960s. In Humblet, the Court had already
explicitly mentioned that “if the Court rules in a judgment that a legis-
lative oradministrative measure adopted by the authorities ofa member
state is contrary to Community law, that member state is obliged, by
virtue of Article 86 of the ECSC Treaty, to rescind the measure in ques-
tion and to make reparation for any unlawful consequences which may
have ensued”. See BE: ECJ, 16 Dec. 1960, Case 6/60, Jean-E. Humblet v.
Belgian State, sec. I, Case Law IBFD.

© IBFD

of interest intended to compensate for the unavailability”
of sums imposed as taxes in breach of EU law,* based on
the principle of effectiveness as derived from the (written)
principle of sincere cooperation.

Even though direct taxes are enacted by domestic law,
the right to interest regarding taxes levied in breach of
EU law emerges as an EU law right, being an expression
of the general principle of recovery of sums paid but not
due.* The Court distinguished the right to collect (direct)
taxes from the duty to pay interest regarding (direct) taxes
imposed in breach of EU law: whereas the first remains
within the realm of Member States” sovereignty in tax
matters, the second is construed as a reflection of the obli-
gation assumed by Member States to comply with EU law.

4.3. Limitations of and real nature of the right

The Court characterizes the taxpayer’s position as an EU
“right”. However, from a procedural perspective, such a
statement is counterbalanced by an acknowledgement
that such a right is “subject to the national rules of pro-
cedure” and the limitations derived from the principles
of equivalence and effectiveness.” Therefore, and despite
being grounded in EU law, it is up to the Member States
to lay down the rules for the exercise of the right (i.e. the
procedural rules), subject solely to the principles of equiv-
alence and effectiveness.

Moreover, and from a substantive or content perspective,
Member States remain in a position to further limit the
right, namely by: (i) requiring the taxpayer to act with rea-
sonable diligence;* and (ii) limiting the relevant period
for the computation regarding those that would likely be
informed that the collection of the tax was in breach of
EU law.” These two limitations that surface in the Court’s
decision appear to be two corollaries of a much more fun-
damental understanding, as upheld by Advocate General
Capeta in Grifendorfer (Case C-415/20),*® that “rights
which arise under EU law, including the right to payment
of interest, may, under certain conditions be limited either
by EU law itself or by national law” insofar as two condi-
tions are met: “first, the measure limiting the EU right
has to be justified by a public interest objective acceptable
under EU law and, second, that measure has to be pro-
portionate to that objective”* Therefore, in addition to
determining the rules for exercising the right, the Member
States remain entitled to configure its content insofar as
a valid public interest is pursued in a proportionate way.

Accordingly, with these procedural and substantive lim-
itations, this right should not (yet) be seen as an all-or-
nothing fashion norm butasa manifestation of the written
principle of sincere cooperation, insofar as it requires

33.  Dyrektor Izby Administracji Skarbowej (C-322/22), para. 31.

34. Id., para. 32.

35.  Id. para.47.

36. Id., para.47.

37 1d. para.49.

38.  DE:Opinion of Advocate General Capeta, 13 Jan. 2022, Case C-415/20,
Grifendorfer Gefliigel- und Tiefkiihlfeinkost Produktions GmbH v.
Hauptzollamt Hamburg, Case Law IBFD.

39.  AG Opinion in Grifendorfer (C-415/20), paras. 91 and 92.
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Member States to “nullify the unlawful consequences of
an infringement of EU law and to lay down detailed pro-
cedural rules, in respect of actions for safeguarding rights
which individuals derive from EU law™*

4.4. Pursuit of a valid public interest

A careful reading of the Court’s decision makes it evident
that the right is not an absolute right; its content is subject
to limitations, namely those (mentioned in the previous
section) derived from a proportionate pursuit of a valid
public interest by Member States.

The Court’s decision is not entirely clear on whether the
goals pursued by the Member State with regard to the
scrutinized legislation (“avoid taxable persons from defer-
ring their requests for refunds of overpayments in order to
benefit from more sizeable amounts of interest”) should
be considered as pursuing a valid public interest. In any
event, it appears to subject such a goal to a proportion-
ality analysis, which could be understood as an implicit
recognition.*!

In this testing, the Court appears to consider the concrete
knowledge position of the taxpayer relevant, i.e. whether
the taxpayer was in a position to know whether or not the
taximposed was in breach of EU law at the moment of col-
lection. The Court “assumes” that “the filing of a request
for a refund within the 30 days ... may be regarded as a
diligence that may reasonably be required of the taxable
person who has taken part in the dispute™*? Moreover,
it considers that the diligence cannot be requested from
other taxpayers, as they “without having been negligent,
[could] not become aware that the tax to which he or she
has been subject was in breach of EU law”.**

The Court’s reference to cases in which further verifica-
tion by domestic courts (and by tax authorities) is needed
appears to strengthen the argument that the taxpayer’s
knowledge position is relevant. And this would be aligned
with the cited decision in Metallgesellschaft (C-397/98)*
and the requirement imposed on the person making the
request to “act with reasonable diligence in order to avoid
loss or damage or to limit the extent thereof”,*> which, in
this case, would be the extension of the period of depri-
vation of the sums (which the taxpayer is in a position to
control as of the moment that they know that the tax is
in breach of EU law, by submitting the reimbursement
request) and the corresponding computation of interest.

It later refers to instances in which further verification
is needed, which again appears to grant relevance to the
concrete knowledge of the taxpayer.

40.  Dyrektor Izby Administracji Skarbowej (C-322/22), para. 39.

41. Onthe contrary, one could argue that the Court was just, for the sake of
precaution, testing the logic of the reasons put forward by the Member
State. However, an explanation for the reasons for such testing is needed,
as it would not bear any relationship with the issues under discussion
in this case.

42, Dyrektor Izby Administracji Skarbowej (C-322/22), para. 49.

43, 1d.

44.  Metallgesellschaft (C-397/98).

45.  1d., para. 102 as cited in Dyrektor Izby Administracji Skarbowej
(C-322/22), para. 47.
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One should start by noting that the settled case law on
this right to interest was developed within the framework
of actions for the annulment of acts. In those actions, the
Court’s ruling was needed to affirm the existence of a
breach. This is not the case in all proceedings, namely
preliminary rulings (as in the case at hand, in Emerging
Markets) in which the Court is required to interpret EU
law and not to annul a certain act. In preliminary rulings,
the Court leaves it to the referring domestic court (as an
ordinary EU court) to determine whether or not domes-
tic law infringes EU law. In all these cases, the date for the
publication of the ruling appears to be irrelevant in ascer-
taining whether the taxpayer would be in a position to
understand that the tax imposed infringed EU law.

However, from a policy perspective, the following points
should be considered. First, according to the principle of
sincere cooperation, the initiative to pay the interest to
compensate for taxes levied in breach of EU law should
primarily be taken by the Member States and, more con-
cretely, the tax administration, not the taxpayer. This is
certainly the case when Member states have sufficient
knowledge that allows them to act “with reasonable dil-
igence in order to avoid loss or damage or to limit the
extent thereof™*¢

Second, Member States are in a position to: (i) avoid
payment of interest by not enacting direct taxes in breach
of EU law, and/or by repealing those taxes (or provisions
of those taxes) that are considered in breach of EU law by
the relevant Court decisions; and (ii) to limit payment of
interest by limiting the statute of limitations for claiming
reimbursement of unduly paid taxes, provided the princi-
ples of equivalence and effectiveness are protected.

Third, the Member State should never be in a position to:
(i) on the one hand, adopt a tax in breach of EU law (and
keep it in force even after a ruling of the CJEU determin-
ing that it is in breach of EU law); and (ii) on the other
hand, limit the right to interest on the basis that the tax-
payer should have known that the tax was incompatible
with EU law. In short, the state should not be allowed to
continue imposing unlawful taxes (long after the rele-
vant CJEU decision) while completely denying any right
to interest.

Fourth, if the tax administration does not take the initia-
tive to pay the interest or does not have the knowledge to
doso, the taxpayer should have the right to claim the inter-
est withina reasonable period of time. In that context, the
Court refers to the concrete knowledge of the taxpayerasa
starting point, but it also requires that the taxpayer not be
negligent. Therefore, the rules to be adopted should take
this into account. In any event, a 30-day period after the
publication of a Court ruling does not meet these stan-

dards.

Fifth, any system to be developed should not convert the
primacy of EU law and direct effect from an entitlement
to a burden on citizens.

46.  Dyrektor Izby Administracji Skarbowej (C-322/22), para. 47.
47.  1d., para. 49.
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4.5. Aim of the right to interest

According to the Court, this right to interest is aimed
at compensating “for the unavailability of the sum of
money of which the person concerned has been wrongly
deprived™® or to provide “adequate compensation for the
loss sustained™* It focuses solely on the passive side of
the tax relationship and on the negative impact on the
taxpayer due to the temporary unavailability of the sums.

The right appears to be aimed at a restitutio ad integrum,
i.e. restoring taxpayers to the economic position they
would have been in had they not been affected by the
unlawful tax.”

Within such a framework, any considerations regarding
the liability of the Member State or its national authorities
are excluded. Unlike in actions for damages,” the reasons
for the unlawful collection or the extent of negligence or
fault are rendered irrelevant.”

The Court rejects linking the right to interest to the unjust
enrichment of the Member State,” making the exercise
of the right independent from the provision of evidence
regarding the enrichment of the Member State or evidence
of the impoverishment of the taxpayer.”* The exercise of
the right is solely linked to the lack of availability of the

sums for a certain period.

4.6. Interest rate and inflation

The Court has neither been asked nor made any reference
to the setting (by the Member States) of the interest rate
or its relationship with the rate of inflation. This is, in any
event, an interesting issue worth further consideration.

The Court grounds the legitimacy of the right to inter-
est on a “loss sustained ™ by the taxpayer due to the tem-
porary lack of availability of the amounts paid as taxes.
Insofaras such legitimacy is not made dependent on proof
of damages or of any other factors, the “loss” to which the
Court refers appears to be closely linked with inflation.>

The same conclusion may stem from the fact that the
Court requires that interest be computed considering the
period in which the sums were temporarily unavailable

48.  1d. para. 38, repeated partly in para. 31.

49.  Id., para. 40.

50.  Inthe same vein, AG Opinion in Grifendorfer (C-415/20), para. 56.

51.  SeelT:CJEU, 19 Nov. 1991, Case C-6/90, Andrea Francovich and Danila
Bonifaci and others v. Italian Republic, Case Law IBFD and subsequent
case law on the matter, determiningstrict conditions for compensating
damages.

52.  Dyrektor Izby Administracji Skarbowej (C-322/22), paras. 35-38.

53.  Asitrelied upon in other cases regarding reimbursement of amounts
requested in breach of EU law, such as UK: ECJ, 16 Dec. 2008,
Masdar (UK) v. Commission (Case C-47/07 P), ECR 2008 p. 1-9761,
ECLI:EU:C:2008:726 and DE, UK, FR: ECJ, 27 Sept. 2012, Zuckerfab-
rik Jiilich and others (Joined Cases C-113/10, C-147/10 and C-234/10,
Publié¢ au Recueil numérique), ECLI:EU:C:2012:591 and CZ: ECJ, 9 July
2020, Czech Republicv. Commission (C-575/18 P), ECLI:EU:C:2020:530.

54.  Inthesame vein, AG Opinion in Grifendorfer (C-415/20), paras. 64-66.

55.  Expression used in Dyrektor Izby Administracji Skarbowej (C-322/22),
para. 40.

56.  Inaddition to other factors, such as the lost opportunity costs. In any
event, inflation appears to be an objective loss falling within the scope
of the losses requiring compensation.
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(i.e. from the date of collection until reimbursement) and
not considering the ultimate damage or impoverishment.

In relation to indirect taxation, the Court has already
acknowledged that, in addition to the principles of equiv-
alence and effectiveness, Members States also have to
comply with the “principle of fiscal neutrality’,”” which
requires “that the procedure for paying interest must
be established in a way that the economic burden of the
amounts of tax unlawfully retained may be offset”.>®

In its Sole-Mizo Zrt (Case C-13/18) decision, decided in
2020, the Court concluded that effectiveness and fiscal
neutrality prevented a Member State from setting the
applicable interest rate by reference to the State’s central
base interest rate (which is only available to credit insti-
tutions) in respect of a taxpayer that is not a credit insti-
tution.

The CJEU does not provide further guidance regarding
the calculation of the rate and, specifically, on how this
needs to be set to avoid a situation in which “it] is lower
than that which a taxable person who is not a credit insti-
tution would have to pay to borrow a sum equal to ... the
amount ... retained in breach of EU law”.* (In practice, it
might be necessary to set a general interest rate because
setting an individual interest rate in each individual case
may be too burdensome for the parties involved. Prima
facie, national law could provide such a general rule, which
should sufficiently consider this CJEU standard.)

The Court, however, clearly suggested, in paragraph 49 of
this decision, that the national legislation should provide
for “the application of interest to compensate the taxable
person for the monetary erosion caused by the passage
of time ... up until the actual payment of that interest”.

The CJEU appears to make a direct link between the
interest rate and “monetary erosion”, which seems to be
a synonym for the term “inflation”. Inflation should be
considered: interest that runs for a given reporting period,
without the computation and inclusion of interest to com-
pensate a taxable person for monetary erosion (inflation)
caused by the passage of time following that reporting
period up until the actual payment of that interest, is not
allowed under EU law. Prima facie, also in this context, it
seems practical to include, in national law, a general rule
to set an interest rate that considers inflation, as meant
by the CJEU.

This is even more relevant in the current context, where
some Member States still set interest rates for unlaw-
fully paid taxes according to a (non-revised) set rate even
though inflation rates have significantly increased.

In any event, Member States are not allowed, according
to the principle of effectiveness, to deprive a right of its
meaningful effect by setting the compensatory interest at
a rate that would render the compensation insignificant.

57.  HU:ECJ, 23 Apr. 2020, Case C-13/18, Sole-Mizo Zrt. v. Nemzeti Ado- és
Viambhivatal Fellebbviteli Igazgatosdga, para. 37, Case Law IBFD.

58.  See Sole-Mizo Zrt (C-13/18), para. 44.

59.  Id., para.49.
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4.7. The need for action at the EU level

Given the known limitations of the Court’s decisions,
the effectiveness of the right to claim reimbursement of
unduly paid taxes and interest may require action at the
EU level. This would strengthen the effective protection of
EU taxpayers and, more generally, those benefiting from
EU law.

Asregards the issues mentioned in section 4.6., this instru-
ment could set the interest rate or define its maximum
and minimum thresholds, which might or might not be
linked to an index reflecting inflation. Inspiration for
such a system could also be drawn from the rules regard-
ing the computation of interest in recovering State aid.’

The Commission could firstadopt a Recommendation or
a Communication, making Member States aware of the
existence of such rights and of the need, in accordance
with the principle of sincere cooperation, to adjust domes-
tic law, laying down detailed and effective domestic pro-
cedural rules.

The Commission could also undertake a comprehen-
sive review of Member States’ domestic legislation in this
matter, alerting them to possible instances of infringe-
ment and starting infringement procedures against
Member States that fail to take appropriate action.!

Finally, and given the acknowledgement that the right of
reimbursement of unduly paid taxes and its correspond-
ing right to interest are derived from EU law, the Com-
mission could consider enacting a directive laying down
anadequate normative framework for implementing such
rights, which would create a level playing field within the
internal market.

4.8. Follow-up cases

E.v. Dyrektor Izby Administracji Skarbowej is another fol-
low-up case, i.e. a case in which the Court was again con-
fronted with a domestic tax that continues to be levied
based on normative provisions previously considered in
breach of EU law by the CJEU.** The Court has already had
the opportunity to clarify that a Member State infringes
EU law by maintaining in force domestic law considered
incompatible with EU law and that such incompatibility
“can be definitively eliminated only by means of binding

60.  See Commission Regulation (EC) No 271/2008 of 30 January 2008
amending Regulation (EC) No 794/2004 implementing Council Reg-
ulation (EC) No 659/1999 laying down detailed rules for the applica-
tion of Article 93 of the EC Treaty, O] L 82 (25 Mar. 2008), pp. 1-64;
Commission notice on the method for setting the reference and dis-
count rates, O] C 273 (9 Sept. 1997); Commission notice on technical
adaptations to the method for setting the reference and discount rates
(Text with EEA relevance), O] C 241 (26 Aug. 1999); Communication
from the Commission on the revision of the method for setting the ref-
erence and discount rates, OJ C 14 (19 Jan. 2008), pp. 6-9; Commission
Regulation (EC) No 794/2004 of 21 April 2004 implementing Council
Regulation (EC) No 659/1999 laying down detailed rules for the appli-
cation of Article 93 of the EC Treaty, OJ L 140 (30 Apr. 2004).

61.  Treaty on the Functioning of the European Union of 13 December
2007, OJ C115 (2008), art. 258 et seq., Primary Sources IBFD [herein-
after TFEUJ.

62.  Atleastin respect of the withholding tax levied in 2014.
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domestic provisions having the same legal force as those
which require to be amended”.*

The inconvenience of inaction (or deficient action) of
Member States following CJEU rulings for taxpayers, tax
authorities, and the judiciary (comprising both domestic
courts and the CJEU) are well known.

Cases such as the one at hand urge reflection on whether
the EU institutions could start takinga different approach.
This is particularly true in respect of the European Com-
mission, which, as “guardian of the Treaties”, is responsi-
ble for ensuring that EU law is interpreted and applied in
a timely manner. This includes extracting adequate con-
clusions from CJEU rulings. Several actions could be con-

sidered.

First, the EU Commission could engage in constructive
dialogue with the Member States, actively asking whether
they consider legislative action necessary to ensure full
compliance with EU law in the aftermath of a Court case
considering certain tax provisions to be inadmissible.

Second, the EU Commission could lead the efforts in

assessing whether further action (by that Member State

or by any other Member State) is required to ensure com-

pliance with EU law. This could be ensured through the

following initiatives:

- public consultations, inviting all stakeholders to
provide input on the amendments needed;

- public tenders, commissioning studies by expert
organizations on the amendments needed; and

- by asking the EU tax observatory, financed by the
European Commission, to include such assessments
in their activities.

Third, the Commission could consider, as a priority, the
assessment of domestic tax systems whenever the same
provision or the same point of law is referred, for the
second time, to the CJEU.

5. The Statement

The CFE ECJ Task Force welcomes the decision of the
Court, as it reinforces the taxpayers’ right to interest on
refunds in cases where a tax is imposed in breach of EU
law.

The CFE ECJ Task Force acknowledges that the Court has
limited competence to ensure the enforcement of EU law
at this level. Therefore, additional action seems to be nec-
essary to establish a common normative framework for
the reimbursement of unduly paid taxes and the corre-
sponding right to interest. Currently, there is a margin of
discretion in regulation by the Member States (regarding
both the exercise of the rights and their content), which
may lead to unwanted asymmetries in the levels of pro-
tection of the same EU rights in the different Member
States. Such diversity is not welcomed in view of the aim
to strengthen the internal market.

63.  LU:ECJ,26 Oct. 1995, Case C-151/94, Commission of the European Com-
munities v. Grand Duchy of Luxembourg, para. 18, Case Law IBFD.
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The CFE ECJ Task Force would welcome actions by EU ing the implementation of such rights in accordance with
institutions (and particularly by the EU Commission) the case law) and/or hard law (namely, a directive laying
towards ensuring effective protection of such rights. Such down an adequate normative framework for the imple-
actions would not only be adequate but also needed and mentation of such rights).

could include soft law (such as a Communication regard-

IBFD, Your Portal to Cross-Border Tax Expertise www.ibfd.org

IBFD supports governments and tax administrations around
the world by providing technical assistance for tax reform
processes. We offer in-depth knowledge of policy, legislative
and administrative issues.

SCUIT ¥ 2wl e - 53 |1

Our consultancy services feature:

» Global tax expertise on international trends, practices and
leading concepts

» A demand-driven approach enabling us to meet our clients’
requirements and specific needs

» Independency as a not-for-profit organization, which
excludes any conflict between private and public interests

IBFD Govern ment » Collaborations with firms providing complementary services

for multidisciplinary projects

Cons Itanc » Developing tax policy, drafting legislation, capacity building
u y and training of staff

Consulting, training and development

™ For a more detailed overview of what we offer, please visit

_ ‘ us on www.ibfd.org/Consultancy-Research/Government-
Consultancy

Contact us IBFD Head Office P.O. Box 20237 Tel.: +31-20-554 0100 (GMT+1) Online: www.ibfd.org
Rietlandpark 301 1000 HE Amsterdam, Customer Support: info@ibfd.org 3 www.linkedin.com/company/ibfd
1019 DW Amsterdam The Netherlands Sales: sales@ibfd.org D @IBFD_on_Tax
2021_2
© IBFD EUROPEAN TAXATION JANUARY 2024 ‘ 27

Exported / Printed on 13 Aug. 2024 by WU (Wirtschaftsuniversitat Wien).



