DIRECT TAXATION, CASE LAW 21

In the present case, the ECJ is more cautious. It does not repeat the wording mentioned
above and does not commit itself: it is for the national court alone to assess the precise scope
of that reference to Community law. Consideration of the limits which the national legislature
may have placed on the application of Community law to purely internal situations is a matter
for domestic law and consequently, falls within the exclusive jurisdiction of the courts of the
Member State (para. 59). Perhaps the cautiousness of the Court can be explained by the fact
that, following its reasoning in KBC and assuming that in the factual circumstances the free
movement of capital is applicable, a uniform interpretation of the national provision taken

- - from the Directive implies the extension of the obligation imposed by the Directive to third
.‘ I ’ country situations.

] Dividends received from Belgian subsidiaries, however, are likely to benefit indirectly from
ECJ rulings concerning cross-border situations on the basis of the principles of equality and
non-discrimination guaranteed under the Belgian Constitution. It is very unlikely that a differ-
ent treatment between EC and Belgian subsidiaries could be justified. As expected, the Belgian
. government chooses for the uniform interpretation and declares the Cobelfret decision applic-
able in purely internal situations (Circular of 29 June 2009, AOIF no. 32/2009, www.fisconet-
plus.be). The carry-forward of the unused dividend deduction received is allowed not only for
all dividends distributed by Belgian companies but also for dividends distributed by EEA
subsidiaries (this is surprising given the fact that there is no exchange of information with
Liechtenstein). The amount of the unused foreign dividend deduction is determined with
retroactive effect (i.e. from 1992 for Belgian and EU dividends, and from 1994 for EEA divi-
dends).

The circular further makes clear that the Belgian tax authorities will not directly apply
principles of the ECJ's decision to dividends from third countries (other than the EEA mem-
bers). It will probably be left to the Belgian courts to fill in the framework provided by the ECJ.
Probably some aspects will need refining or testing and will be referred to the ECJ in the near
future. The assessment will certainly involve a case-by-case approach, taking into account both
the factual circumstances (‘controlling’ or portfolio ‘participation’), such as the existence of a
tax treaty and other mutual assistance instruments with the third country in question. Surpris-
ingly, the KBC case can be decided without invoking the free movement of capital in relation to
third countries. In the present case, the only third country involved is Switzerland. Article 24,
paragraph 1, 3°, of the Belgian-Swiss tax treaty reads as follows: ‘Where shares or participa-
tions in a company which is resident in Switzerland and is subject there to corporate income
tax are owned by a company resident in Belgium, the dividends distributed by the former
company and which may be taxed in Switzerland in accordance with paragraph 2 of Article 10
shall be exempt from Belgian corporate income tax to the extent that such exemption would
have been granted if both companies had been residents of Belgium.” Once the Cobelfret
decision is recognized in a domestic situation, a Belgian parent receiving Swiss dividends is
guaranteed the same treatment with regard to the participation exemption as a Belgian parent
receiving Belgian dividends. Many Belgian tax treaties contain a similar provision (e.g. those
with the US, Japan and Australia).

Tom Jansen

) '3 Damseaux. Juridical double taxation of cross-border dividends not
’, j[ g contrary to the free movement of capital. ECJ (comments by Kofler)

The ECJ has given a judgment in the Damseaux case (16 July 2009, C-128/08). Insofar as Community law
does not lay down any general criteria for the attribution of areas of competence between the Member
States in relation to the elimination of double taxation within the European Community, Article 56 EC
does not preclude a bilateral tax convention, such as that at issue in the main proceedings, under which
dividends distributed by a company established in one Member State to a shareholder residing in
another Member State are liable to be taxed in both Member States, and which does not provide that
the Member State in which the shareholder resides is unconditionally obliged to prevent the resulting
juridical double taxation.

Ha12009/10.1.3

|




22 DIRECT TAXATION, CASE LAW

European Court of Justice, 16 July 2009, no. C-128/08

JUDGMENT OF THE COURT (First Chamber)

16 July 2009!

(Free movement of capital - Taxation of investment income - Double taxation convention -
Obligation of the Member States under Article 293 EC)

In Case C-128/08, : :

REFERENCE for a preliminary ruling under Article 234 EC from the Tribunal de premiére instance
de Liége (Belgium), made by decision of 20 March 2008, received at the Court on 28 March 2008, in
the proceedings

Jacques Damseaux

\'

Etat belge,

THE COURT (First Chamber),

composed of P. Jann, President of the Chamber, M. Ilesié, A. Borg Barthet, E. Levits (Rapporteur)
and J.-J. Kasel, Judges,

Advocate General: P. Mengozzi,

Registrar: R. Seres, Administrator,

having regard to the written procedure and further to the hearing on 5 February 2009,

after considering the observations submitted on behalf of:

- Mr Damseaux, by E. Traversa, avocat,

- the Belgian Government, by J.-C. Halleux, acting as Agent,

- the German Government, by M. Lumma and C. Blaschke, acting as Agents,

- the French Government, by G. de Bergues and J.-C. Gracia, acting as Agents,

- the Italian Government, by 1. Bruni, acting as Agent, and P. Gentili, avvocato dello Stato,

- the Netherlands Government, by M. Noort, C. Wissels and Y. de Vries, acting as Agents,

- the United Kingdom Government, by L. Seeboruth and S. Ford, acting as Agents,

- the Commission of the European Communities, by R. Lyal and J.-P. Keppenne, acting as Agents,
having decided, after hearing the Advocate General, to proceed to judgment without an Opinion,

gives the following

Judgment

1 This reference for a preliminary ruling concerns the interpretation of Articles 56 EC and 293 EC.

2 The reference was made in the course of proceedings between Mr Damseaux and the Belgian
tax authorities concerning the taxation in Belgium of dividends which Mr Damseaux received from
a company established in France and on which he had already been taxed in France.

Legal context

3 The Convention of 10 March 1964 between Belgium and France seeking to avoid double taxation
and to establish mutual administrative and legal rules of assistance in the field of income tax, as
amended by the supplementary agreement signed at Brussels on 8 February 1999 (‘the France-
Belgium Convention’), provides in Article 15:

‘1. Dividends originating in a Contracting State which are paid to a resident of the other Con-
tracting State are taxable in that other State.

2. However, subject to the provisions of paragraph 3, such dividends may be taxed in the
Contracting State of which the company paying the dividends is a resident, in accordance with the
law of that State, but the tax so charged shall not exceed:

(b) 15% of the gross amount of the dividends ...

This paragraph shall not concern the taxation of the company in respect of the profits out of
which the dividends are paid.

1 Language of the case: French.
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DIRECT TAXATION, CASE LAW 23

4, Unless he receives the tax credit provided for in paragraph 3, a Belgian resident who receives
dividends from a company resident in France shall be entitled to a refund of the withholding tax in
respect of those dividends paid, as the case may be, by the distributing company. France may
deduct from the sums refunded the withholding tax provided for in paragraph 2 of this article
according to the rate applicable to the dividends to which the refunded sums relate.

4 Article 19A of the France-Belgium Convention provides:

‘Double taxation shall be avoided as follows:

A. As regards Belgium:

1. Income and proceeds from investment capital which fall within the set of rules in paragraphs
2 to 4 of Article 15, which have actually been taxed at source in France and which are received by
Belgian resident companies liable for corporation tax, shall, in return for payment of withholding
tax at the normal rate on their amount of French tax, be exempt from corporation tax and distribu-
tion tax under the conditions laid down by Belgian domestic law.

In respect of the income and proceeds referred to in the previous subparagraph which are
received by other Belgian residents ... , which have actually been taxed at source in France, the tax
due in Belgium on the amount net of the French tax at source shall be reduced by, first, the -
withholding tax imposed at the normal rate, and, second, a fixed percentage of foreign tax that is
deductible under conditions fixed by Belgian law, provided that such percentage may not be lower
than 15% of that net amount.

As regards dividends which fall within the set of rules established in paragraphs 2 and 3 of
Article 15 and which are paid to natural persons resident in Belgium, those persons may, instead
of setting off the fixed percentage of foreign tax referred to above, obtain in relation to that income
a tax credit at the rate and in accordance with the detailed rules set out in the Belgian legislation
for dividends distributed by companies resident in Belgium, on condition that they make the
request in writing at the latest by the deadline for submission of their annual tax return.

5 The Code des impéts sur les revenues (Income Tax Code), coordinated by the Royal Decree of
10 April 1992 and confirmed by the Law of 12 June 1992 (Supplement to the Moniteur belge, 30
July 1992) (‘the CIR 1992'), provides in Article 171:

‘By way of derogation from Articles 130 to 168, the following are taxable separately, unless the
tax so calculated, increased by the tax in respect of the other income, is higher than that which the
application of those articles to all the taxable income would give rise:

2a. at the rate of 15%:
(b) the dividends referred to in Article 269(2), point 2, (3) and (11).’
The main proceedings and the questions referred for a preliminary ruling

6 Mr Damseaux, a Belgian resident, received dividends from 2005 to 2007 from Total, a share
company established in France, in which he held 5 463 shares.

7 Those dividends were subject first to a 25% withholding tax in France. Under Article 15(2) of
the France-Belgium Convention, Mr Damseaux was able to request the reimbursement of part of
that withholding tax, so that those dividends were subject, in France, to only a 15% withholding
tax.

8 The amount remaining after that taxation was subject to a 15% withholding tax in Belgium.

9 As he considered that his French dividends were taxed at a higher rate than Belgian dividends
and that, as the Kingdom of Belgium had accepted that the French Republic would impose a
withholding tax, it should, as the Member State of residence, allow the French tax to be credited
against the Belgian withholding tax or waive the withholding tax so as to avoid the double
taxation, Mr Damseaux lodged objections against the assessments issued by the Belgian tax
authorities concerning the dividends received.

10 As the Belgian tax authorities rejected those objections on the ground that Article 15 of the
France-Belgium Convention provides for the taxation of dividends both in France and in Belgium,
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24 DIRECT TAXATION, CASE LAW

Mr Damseaux brought an action before the Tribunal de premiére instance de Liége (Court of first
instance of Liége).

11 That court took the view that, although their situations were objectively comparable, Belgian
residents were subject to different tax systems depending on whether they received dividends
from a company established in Belgium or from a company established in another Member State.
While dividends paid by a foreign company to a Belgian resident were subject to international
judicial double taxation, dividends paid by Belgian companies to a Belgian resident were solely
taxed at the rate of 15% under Article 171(2a)(b) of the CIR 1992 and were not subject to double
taxation. :

12 Having observed that the France-Belgium Convention was not the subject of the reference for . "a. {
a preliminary ruling in Case C-513/04 Kerckhaert and Morres [2006] ECR 1-10967, the Tribunal de
premiére instance de Liége stated that that convention is part of Belgian tax law and must, there-
fore, conform to Community law. That court also noted that the Kingdom of Belgium had taken no
measures to eliminate the double taxation of the dividends concerned.

13 In those circumstances, the Tribunal de premiére instance de Liége decided to stay the
proceedings and to refer the following questions to the Court for a preliminary ruling:

‘1. Must Article 56 [EC] be interpreted as prohibiting a restriction, arising from the [France-
Belgium Convention], which allows partial double taxation of dividends from shares of companies
established in France to subsist and which renders the taxation of those dividends more onerous
than Belgian withholding tax alone applied to dividends distributed by a Belgian company to a
Belgian resident shareholder?

2. Must Article 293 [EC] be interpreted as rendering wrongful [the Kingdom of] Belgium’s inac- !
tion in not renegotiating with [the French Republic] a new way of abolishing double taxation of
dividends from shares of companies established in France?’

The questions referred for a preliminary ruling

The first question
14 By its first question, the referring court asks whether Article 56 EC precludes a bilateral tax
convention under which dividends distributed by a company established in one Member State to a
shareholder residing in another Member State are liable to be taxed in both Member States, with-
out the Member State in which the shareholder resides preventing the resulting double taxation.

15 In this case, under Article 15-of the France-Belgium Convention, dividends originating in one
contracting State which are paid to a resident of the other contracting State are taxable in that
other State, but can be subject, in the contracting State in which the company which pays the
dividends is resident, to a tax not exceeding 15% of the gross amount of the dividends.

16 Although the dividends distributed by a company established in France to a shareholder
residing in Belgium are thus liable to be taxed in both Member States, it appears from the France-
Belgium Convention, as is besides stated by the referring court, that that convention also includes
provisions relating to the prevention of double taxation.

17 Under the second subparagraph of Article 19A(1) of the France-Belgium Convention, in the
case of dividends received by shareholders residing in Belgium which have been taxed at source in
France, the tax due in Belgium on the amount net of the French withholding tax is reduced by, first,
the withholding tax imposed at the normal rate and, second, a fixed percentage of foreign tax that
is deductible under conditions fixed by Belgian law, provided that such percentage may not be less )
than 15% of that net amount. Under the third subparagraph of Article 19A(1), as regards dividends Q )], C‘i

o

which fall within the set of rules established in paragraphs 2 and 3 of Article 15 of that convention
and which are paid to natural persons resident in Belgium, those persons may, instead of setting
off the fixed percentage of foreign tax referred to above, obtain in relation to that income a tax
credit at the rate and in accordance with the detailed rules set out in the Belgian legislation for
dividends distributed by companies resident in Belgium, on condition that they make the request
in writing at the latest by the deadline for submission of their annual tax return.

18 In that respect, the French Government submitted that, in so far as the purpose and effect of
the France-Belgium Convention are to eliminate double taxation of dividends paid by a company
established in France to a shareholder residing in Belgium, there is no need to answer the first
question,
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19 The applicant in the main proceedings considers also that the correct implementation by the
Kingdom of Belgium of Article 19A of the France-Belgium Convention would have the effect of
preventing the double taxation of French dividends received by a shareholder residing in Belgium,
However, the Kingdom of Belgium does not implement Article 194, in so far as the Belgian
legislation no longer provides for the procedure for setting off the fixed percentage, which consti-
tutes not only an infringement of the France-Belgium Convention, but also discrimination prohib-
ited by Article 56 EC.

20 In proceedings under Article 234 EC, it is not for the Court to interpret Article 19A of the
France-Belgium Convention and to establish the obligations which arise under it, as such an
interpretation is within the jurisdiction of the national courts.

21 If, in the context of that interpretation, that national court holds that Article 19A of the
France-Belgium Convention obliges the Kingdom of Belgium to prevent double taxation by means
of the fixed percentage or a tax credit, it will also be for that court to draw, in compliance with its
national law, the conclusions arising from the absence of implementation of that Article 19A.

22 It follows from the case-law that the Court does not have jurisdiction, under Article 234 EC, to
rule on a possible infringement, by a contracting Member State, of provisions of bilateral conven-
tions entered into by the Member States designed to eliminate or to mitigate the negative effects
of the coexistence of national tax regimes (see, to that effect, Case C-298/05 Columbus Container
Services [2007] ECR 1-10451, paragraph 46). Nor may the Court examine the relationship between a
national measure and the provisions of a double taxation convention, such as the bilateral tax
convention at issue in the main proceedings, since that question does not fall within the scope of
the interpretation of Community law (see, to that effect, Case C-141/99 AMID [2000] ECR I-11619,
paragraph 18, and Columbus Container Services, paragraph 47).

23 It follows nevertheless from the wording of the first question that the referring court
proceeds from the assumption that the France-Belgium Convention allows a judicial double
taxation of dividends distributed by a company established in France to a shareholder residing in
Belgium to subsist. The referring court's first question should, therefore, be understood as seeking
to know whether Article 56 EC precludes a bilateral tax convention, such as that at issue in the
main proceedings, under which the dividends distributed by a company established in one Mem-
ber State to a shareholder residing in another Member State are liable to be taxed in both Member
States, and which does not provide that the Member State in which the shareholder resides be
unconditionally obliged to prevent the resulting double taxation.

24 In that regard, it must be borne in mind that, although direct taxation falls within their
competence, Member States must none the less exercise that competence consistently with Com-
munity law (see, in particular, Case C-446/03 Marks & Spencer [2005] ECR [-10837, paragraph 29;
Case C-196/04 Cadbury Schweppes and Cadbury Schweppes Overseas [2006] ECR [-7995, paragraph
40; Case C-374/04 Test Claimants in Class IV of the ACT Group Litigation [2006] ECR [-11673,
paragraph 36; and Case C-379/05 Amurta [2007] ECR 1-9569, paragraph 16).

25 It is, in particular, for each Member State to organise, in compliance with Community law, its
system for taxing distributed profits and, in that context, to define the tax base and the tax rate
which apply to the shareholder receiving them (see, in particular, Test Claimants in Class IV of the
ACT Group Litigation, paragraph 50; Case C-446/04 Test Claimants in the FII Group Litigation [2006]
ECR 1-11753, paragraph 47; and Case C-194/06 Orange European Smallcap Fund [2008] ECR 1-3747,
paragraph 30).

26 It follows, first, that the dividends distributed by a company established in one Member State
to a shareholder residing in another Member State are liable to be subject to judicial double
taxation where the two Member States choose to exercise their tax competence and to subject
those dividends to taxation in the hands of the shareholder.

27 Second, the Court has already ruled that the disadavantages which could arise from the
parallel exercise of tax competences by different Member States, to the extent that such an
exercise is not discriminatory, do not constitute restrictions prohibited by the EC Treaty (see, to
that effect, Kerckhaert and Morres, paragraphs 19, 20 and 24, and Orange European Smallcap Fund,
paragraphs 41, 42 and 47).

28 Whilst abolition of double taxation within the European Community is one of the objectives
of the Treaty, it must none the less be noted that, apart from the Convention of 23 July 1990 on the
elimination of double taxation in connéction with the adjustment of profits of associated enter-
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prises (0] 1990 L 225, p. 10), the Member States have not concluded any multilateral convention to
that effect under Article 293 EC (see Case C-336/96 Gilly [1998] ECR 1-2793, paragraph 23).

29 Likewise, with the exception of Council Directive 90/435/EEC of 23 July 1990 on the common
system of taxation applicable in the case of parent companies and subsidiaries of different Member
States (0] 1990 L 225, p. 6) and Council Directive 2003/48/EC of 3 June 2003 on taxation of savings
income in the form of interest payments (0] 2003 L 157, p. 38), no unifying or harmonising
measure designed to eliminate cases of double taxation has as yet been adopted at Community-
law level (see, in particular, Orange European Smallcap Fund, paragraph 32).

30 In the absence of any unifying or harmonising Community measures, Member States retain
the power to define, by treaty or unilaterally, the criteria for allocating their powers of taxation,
particularly with a view to eliminating double taxation (see Gilly, paragraphs 24 and 30; Case
C-307/97 Saint-Gobain ZN {1999] ECR 1-6161, paragraph 57; Amurta, paragraph 17; and Orange
European Smallcap Fund, paragraph 32). It is for the Member States to take the measures necessary
to prevent situations of double taxation by applying, in particular, the criteria followed in interna-
tional tax practice (see Kerckhaert and Morres, paragraph 23).

31 As stated in paragraph 15 above, in the present case, in accordance with the attribution of
powers of taxation agreed on by the French Republic and the Kingdom of Belgium, dividends
distributed by a company established in France to a Belgian resident are liable to be taxed in both
Member States.

32 In a situation where both the Member State in which the dividends are paid and the Member
State in which the shareholder resides are liable to tax those dividends, to consider that it is
necessarily for the Member State of residence to prevent that double taxation would amount to
granting a priority with respect to the taxation of that type of income to the Member State in
which the dividends are paid.

33 Although such an attribution of powers would comply, in particular, with the rules of
international legal practice as reflected in the model tax convention on income and on capital
drawn up by the Organisation for Economic Cooperation and Development (OECD), in particular
Article 23B thereof, it is not in dispute that Community law, in its current state and in a situation
such as that at issue in the main proceedings, does not lay down any general criteria for the
attribution of areas of competence between the Member States in relation to the elimination of
double taxation within the Community (see Kerckhaert and Morres, paragraph 22, and Columbus
Container Services, paragraph 45).

34 Consequently, if a Member State cannot rely on a bilateral convention in order to avoid the
obligations imposed on it by the Treaty (see Case C-170/05 Denkavit Internationaal and Denkavit
France [2006] ECR [-11949, paragraph 53, and Amurta, paragraph 55), the fact that both the
Member State in which the dividends are paid and the Member State in which the shareholder
resides are liable to tax those dividends does not mean that the Member State of residence is
obliged, under Community law, to prevent the disadvantages which could arise from the exercise
of competence thus attributed by the two Member States.

35 In those circumstances and to the extent that solely the France-Belgium Convention is the
subject of the first question of the referring court, the answer to that question is that, in so far as
Community law, in its current state and in a situation such as that at issue in the main proceed-
ings, does not lay down any general criteria for the attribution of areas of competence between the
Member States in relation to the elimination of double taxation within the Community, Article 56
EC does not preclude a bilateral tax convention, such as that at issue in the main proceedings,
under which dividends distributed by a company established in one Member State to a shareholder
residing in another Member State are liable to be taxed in both Member States, and which does not
provide that the Member State in which the shareholder resides is unconditionally obliged to
prevent the resulting juridical double taxation. l

The second question

36 In light of the answer given to the first question, there is no need to answer the second
question,
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Costs

37 Since these proceedings are, for the parties to the main proceedings, a step in the action
pending before the national court, the decision on costs is a matter for that court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverable,

On those grounds, the Court (First Chamber) hereby rules:

In so far as Community law, in its current state and in a situation such as that at issue in the
main proceedings, does not lay down any general criteria for the attribution of areas of compe-

- 1. tence between the Member States in Telation to the elimination of double taxation within the

. ﬁ)} ’ European Community, Article 56 EC does not preclude a bilateral tax convention, such as that at
issue in the main proceedings, under which dividends distributed by a company established in one
Member State to a shareholder residing in another Member State are liable to be taxed in both
Member States, and which does not provide that the Member State in which the shareholder
resides is unconditionally obliged to prevent the resulting juridical double taxation.

[Signatures]

Comment

-+ As the risk of unrelieved double taxation of cross-border economic activities in the Community
poses a hindrance to competition and hampers the effectiveness of the Internal Market, the
Commission has been active in pointing out the importance of elimination of double taxation,
and the Economic and Social Committee has even proposed to amend Art. 293 EC (then Art.

. 220) and insert a provision into the EC Treaty to the effect that ‘[d]ouble taxation or the

i absence of taxation is incompatible with the internal market’ ([1997] Q] (C 296), 37, Appendix

i, 1I). Against this background, the EC] unsurprisingly views the abolition of double taxation as a
Community goal (see, e.g. EC] 12 May 1998, C-336/96, Gilly, ECR 1998, I-2793, para. 16). From
the perspective of the fundamental freedoms it must be noted, however, that double taxation
even occurs if all the Member States concerned had perfectly discrimination-free tax systems,
and double taxation would still prevail even if all Member States {hypothetically) had the

* same tax system, as source and residence based taxation would still remain in place in both

. ' jurisdictions and would continue to overlap. Hence, the disadvantage is created by the interac-

tion of two taxing jurisdictions and, therefore, cannot be easily classified as a prohibited

+i discrimination or as an unsuspicious disparity. Yet it is evident that double taxation leads to a

: ¢ higher burden specifically on cross-border transactions and hence to an eminent disadvantage

1. for those taxpayers who exercise their freedoms under the EC Treaty.

. While it is undisputed that ‘the fact that a taxable event might be taxed twice is the most

. serious obstacle there can be to people and their capital crossing internal borders’ (Opinion of

. AG. Colomer 26 October 2004, C-376/03 D, ECR 2005, 1-5821, para. 85), the Court in Ker-

- ckhaert-Morres (EC] 14 November 2006, C-513/04, ECR 2006, 1-10967), Block (ECJ 12 February

! . 2009, C-67/08, H&T 2009/4.12 with comments by Szudoczky) and Damseaux (ECJ 16 July 2009,

i C-128/08) declined to scrutinize such disadvantage under the fundamental freedoms. In so

finding, the Court also implicitly rejected the position taken previously by Commission in

2001, which argued that ‘Member States are bound by the EC Treaty principle of free move- .

i ment within the Community to avoid and eliminate double taxation, at least by imputing a tax

|+ paid in the other Member State on their own charge to tax’ (Answer to Written Question

Q J,)] a E-2287/99, [2000] O] (C 225 E), 87). The ECJ's judgment in Kerckhaert-Morres, although not

’ i+ explicitly referring to A.G. Geelhoed’s concept of ‘quasi-restrictions’ (Opinion of A.G. Geelhoed

(1 23 February 2006, C-374/04 ACT Group Litigation, ECR 2006, 1-11673, para. 41 et seq.), acknowl-

i edged that the disadvantage due to unrelieved juridical double taxation results from the

j + parallel exercise of fiscal sovereignty by two Member States and highlighted the importance of

{1 DTCs to eliminate or mitigate the negative effects on the functioning of the Internal Market

| | resulting from the co-existence of national tax systems, but then moved on to state that -
outside the Parent-Subsidiary-Directive, the Arbitration Convention, and the Savings-Directive

} i - no uniform or harmonization measure designed to eliminate double taxation has as yet been

I1 adopted at Community law level. Hence, ‘Community law, in its current state and in a situation

| © such as that in the main proceedings, does not lay down any general criteria for the attribution
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of areas of competence between the Member States in relation to the elimination of double
taxation within the Community’ (Kerckhaert and Morres, para. 22; see also EC] 6 December
2007, C-298/05 Columbus Container Services, ECR 2007, 1-10451, paras. 44-45, ECJ 20 May 2008,
C-194/06 Orange European Smallcup Fund, ECR 2008, 1-3747, para. 37, and the EFTA Court’s
decision in Case E-7/07 Seabrokers AS, [2008] EFTA Court Report 174, para. 48).

Kerckhaert-Morres might be viewed as distinguishable as, inter alia, the facts and legal
peculiarities in that case could have blurred the issues raised, and it had already been noted in
a case of dual unlimited inheritance tax liability that it ‘remains to be seen’ ‘{w]hether the
Court of Justice, in accordance with the findings in Kerckhaert and Morres, would actually
accept this consequence, even in the case of a very high burden of inheritance tax’ (Opinion of
A.G. Kokott, 15 February 2007, C-464/05 Geurts and Vogten, ECR 2007, 1-9325, para. 60 with
note 37). The ECJ's subsequent case law, however, seems to have closed the issue: The German
Bundesfinanzhof has made a request for a preliminary ruling in Block concerning double
inheritance taxation, and the Belgian Tribunal de premiére instance the Liége in Damseaux has
asked the EC] to consider again the issue of double taxation of foreign-source dividends under
Belgian law with a specific focus on the DTC at issue, the very situation already at issue in
Kerckhaert-Morres and still pending in C-307/07 Commission v. Belgium (see also IP/07/67 of 22
January 2007). Unsurprisingly, however, in both cases the Court waived submissions from the
Advocates General under Art. 20(5) of the Statute of the Court of Justice and ruled on Block and
Damseaux along the lines set by the Grand Chamber in Kerckhaert-Morres. In passing, the Court
also made it unambiguously clear that it was not willing to deal with issues of tax treaty
interpretation or the impact of ‘treaty overrides’, as it neither has jurisdiction to rule on a
State’s possible infringement of tax treaty provisions (Damseaux, para. 22, and Columbus Con-
tainer Services, para. 46), nor to examine the relationship between a national measure and the
provisions of a tax treaty (Damseaux, para. 22, and Columbus Container Services, para. 46).

In doing so, the Court admitted that there is a ‘fiscal disadvantage’ resulting from juridical

double taxation, but noted that this disadvantage ‘is the result of the exercise in parallel by the

two Member States concerned of their fiscal sovereignty’ (Block, para. 28; Damseaux, para. 27;
see also Kerckhaert-Morres, para. 20, and Columbus Container Services, para. 43). However,
‘disadvantages which could arise from the parallel exercise of tax competences by different
Member States, to the extent that such an exercise is not discriminatory, do not constitute
restrictions prohibited by the EC Treaty' (Damseaux, para. 27; see already Kerckhaert-Morres,
paras. 19, 20 and 24, and Orange European Smallcup Fund, paras. 41, 42 and 47). Finally, the
Court again made it clear that it would not even be able to decide which Member State would
have to refrain from taxation as Community law does not lay down any general criteria for the
attribution of areas of competence between the Member States in relation to the elimination of
double taxation within the European Community (see, e.g. Block, para. 30; see also Kerckhaert-
Morres, para. 22, Columbus Container Services, para. 45, and Damseaux, para. 33); and in such
situation to ‘consider that it is necessarily for the Member State of residence to prevent that
double taxation would amount to granting a priority with respect to the taxation of that type
of income to the Member State in which the dividends are paid’ (Damseaux, para. 32). Even
though the Court reminded the Member States of the (political) necessity to ‘to take the
measures necessary to prevent situations of double taxation by applying, in particular, the
criteria followed in international tax practice’ (Damseaux, para. 30), the message is clear:
Despite juridical double taxation being a rather serious obstacle to the Internal Market, it
cannot be challenged under the fundamental freedoms.

The Court's decision in Kerckhaert-Morres has already been heavily criticized in literature
from a Community law perspective (see for the main arguments and further references, Kofler
and Mason, ‘Double Taxation: A European “Switch in Time"?", 14 Columbia Journal of European
Law (2007), 63, 79-81). The ECJ's approach, however, seems also to have a political dimension
as it clearly permits the Court to avoid a decision on which Member State should waive taxing
rights. This would indeed be a tricky question that has been intensely discussed in academia.
One possibility is that Member States would be jointly and severally liable to avoid double
taxation; this is also what the Commission had in mind in its 2003 analysis of a case concern-
ing double inheritance taxation in France and Germany when it took ‘the view that the two
States are jointly responsible for arriving at an arrangement regarding taxation which respects
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the petitioner's rights’ (see the Commission’s analysis concerning Petition 626/2000 by Mr
Klaus Schuler (German), concerning the dual taxation of an inheritance, Jan. 25, 2007). The
other option would be to try to determine which State is more responsible for the unrelieved
double tax, and to make only that State liable to relieve the disadvantage. Outside the area of
harmonized law, such framework would have to rely on international practice, and especially
on the OECD MC. In Damseaux, however, the Court discarded such approach a limine when it
considered that international standards do not form part of Community law (Damseaux, paras.
32-34). Another approach, implicitly rejected by the Court in Kerckhaert-Morres and Damseaux,
, . could have been to impose the obligation to relieve double taxation on only one of the Member
' O " States where the two States have a bilateral tax treaty, but one Member State had accepted the
other State’s taxing right or disregarded its own obligations under the treaty (e.g. a treaty
override); in such situation, the tax treaty itself could have provided the guideline needed to
allocate responsibility.
Georg Kofler

' H}]

4 Spain v. European Commission. The European Commission requests
Spain to change its tax provisions related to the exchange of shares.
Press release. European Commission (comments by Barba)

Traditionally, the Merger Directive has defined the ‘exchange of shares’ as a transaction whereby a
company (acquirer entity) obtained a majority holding in the capital of another company (acquired
entity) through the issuance to the shareholders of this latter company of securities in the former
company. This concept was enlarged by Directive 2005/19/EC, to include those situations where the
acquiring company already had a majority stake in the participated entity and acquired further share-
holdings through a stock-per-stock transaction.

Whereas the Merger Directive provisions do not establish any conditions for the application of the
special tax-deferral regime relating to the residency of the shareholders in the acquired entity, the
Spanish implementation denies this tax benefit to those cases where the acquiring entity is an EU
company and participation is held in the Spanish acquired entity by non-EU shareholders. In view of the
Commission, this restriction goes beyond the framework granted by the Merger Directive. In addition,
since the Spanish provisions do not impose similar conditions for those transactions in which the
acquiring entity is resident in Spain, the Commission upholds that the Spanish rules are in breach of the
freedoms of establishment and movement of capital.

European Commission, 25 June 2009, no. IP/09/1019

IP/09/1019

Brussels, 25 June 2009

Direct taxation: The European Commission requests Spain to change its tax provisions related to
the exchange of shares

The European Commission has formally requested Spain to change its tax provisions concerning
the taxation of capital gains arising from an exchange of shares. The Commission considers some of
these provisions to be incompatible with the ‘Merger’ Directive (Council Directive 90/434/EEC) and
with the freedom of establishment and the free movement of capital as laid down in Articles 43
Q ]) Q and 56 of the EC Treaty and tht_e corresponding articles of the EEA Agreement. The request takes the

S form of a reasoned opinion (second step of the infringement procedure provided for in Article 226
of the EC Treaty). If there is no satisfactory reaction to the reasoned opinion within two months,
the Commission may decide to refer the case to the Court of Justice of the European Communities.

An exchange of shares is an operation whereby a company acquires a participation in another
company equal or superior to the majority of the voting rights, against consideration in the form of
new shares issued to the other company’s shareholders.

The Spanish legislation provides for tax deferral upon realisation of the capital gains arising from
an exchange of shares when the acquiring company is based in Spain. On the contrary, in case the
majority of contributing shareholders are non-EU residents and the shares allotted to them repre-
sent the capital of a company not resident in Spain, the capital gains are normally taxed at the
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