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REQUESTS FOR PRELIMINARY RULINGS  CONCERNING 
THE EC-INCOMPATIBILITY OF  AUSTRIA’S 
 INTERNATIONAL PARTICIPATION EXEMPTION 
 REGIME: C-436/08, HARIBO, AND C-437/08, 
 ÖSTERREICHISCHE SALINEN

As reported in the last issue of EC Tax Review,1 the 
Austrian Supreme Administrative Court (VwGH) has 
recently rendered its decision in a case concerning 
the Austrian participation exemption regime.2 The 
court found that the different treatment of domestic 
and inbound inter-company dividends amounts to a 
prohibited discrimination,3 but that such discrimina-
tion can be cured by granting an (indirect) foreign tax 
credit instead of an exemption. Based on this decision, 
the Austrian Federal Ministry of Finance has issued 
an information implementing this judgment4 and now 
allows for a credit for foreign corporate tax for all inter-
company dividends from the EU Member States and 
Norway that do not fulfil the criteria for exemption, 
provided that the taxpayer furnishes detailed informa-
tion that includes the exact name of the distributing 
company, the amount of the holding and the corporate 
tax rate applicable to the distributing company.

The VwGH’s decision and the Ministry’s informa-
tion have been heavily criticized in tax literature.5 In 
two decisions issued on 29 September 2008, the Tax 
Senate (UFS) of Linz has followed up on this criticism 
and referred several questions to the European Court of 
Justice (ECJ):6

The fi rst case, which is pending before the ECJ as 
C-436/08, Haribo,7 concerns the viability of applying 
the credit method (for cross-border holdings of less 
than 10%) as opposed to the – generally applicable – 
 exemption method (for domestic holdings and cross-
border holdings of at least 10%) to cure the breach of 
Community law. This issue becomes increasingly diffi -
cult when minority shareholders and shareholdings via 
investment funds are concerned, as in such cases the tax-
payer can hardly fulfi l his burden of proof concerning, 
for example, the amount of foreign corporate tax levied; 
in this respect, the Tax Senate also questions if it were for 
the tax administration to make use of the Mutual Assist-
ance Directive8 to gather such information. Moreover, 
the ECJ is asked to assess the impact of the free move-
ment of capital on third-country portfolio dividends.

The second case, which is pending as C-437/08, 
Österreichische Salinen,9 is the continued proceeding fol-
lowing the VwGH’s decision, which is now back at the 
level of the Tax Senate. Here, the Tax Senate is mainly 
concerned about the practical impact of the credit 
method in lieu of the exemption method, especially 
when it comes to the amount of creditable tax and the 
question of a credit carry-forward in loss situations; such 
carry-forward is generally not available under Austrian 
law,10 which may lead to discriminatory inter-temporal 
double taxation. Also, the Tax Senate inquires whether 
the denial of a credit carry-forward infringes on EC law 
when third-country portfolio dividends are at issue.
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