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IXPLANATORY MEMORAITDUL]

T. GENERAL CONSIDERATIONS

l. The need to-harmonise systems of'GOmpany taxation and wiﬁhholding
taxes on dividends har been pointed out by the institutions of the Conmue
nity on many occasions } moreover in its resolution of 22 March 1971 on the

creation by stages of economic and monetary union; the Council decided that

_$his harmonisation should form part of the first stoge

e The differences at present existing between national legislations in
this field are a comstraint on the free movement of capital, which is one
of the fundamental ohjectives of the Treaty ; international dividend flows
are currently impeded by 2 series of discriminations, double taxations and
complicated administrative formalities, which contribute to the separation
of capital markets., Certair taxation provisions may in sddition give rime

to abnormal novements of capital; provoked by taxation considerations and not

by the traditional financial motives,

s It is also necessary to move towards taxation neutrality as regards
copditions of competition : the need here is.to reduce the present differen—
ces in the taxation of the profits of business enterprises, The adoption

of a common system of company taxation would be a first step in this direc~

. tion,.

A, CONPANY TAXATICN

&

4. Studies that ﬁéﬁe heen-carrie& out have shown that only two systems
merit consideration : the so-called "classical" system, which preserves full
eccnemic double taxation of dividends, and the imputation system, which
relieves this double taxation by granting a tax credit to the recipient of
the dividends, This eredit, which represents part of the corporation tax,

can be deducted from the recipient's tax liability.

After long studies and numerous‘consultations, the Commission came out
in favour of a common imputation system partly relieving the econoii ¢ double
taxation of dividends,in epite of the technical proﬁleﬁé which the operation

of such a system gives rise to in international transactions., It appeafs that




_t, . -
Bolut:[ons to these pro‘olems oa:n. in :E'c,.c’s be fouz'd und. that the choice of

th:.s system is justified by various a,clvant*zges !

Il P

1) Neutrality Wi"bh; regard to various forms of *comj.&mg}g fiieneing

‘”;757. The glassical system, becsusé it does nothing to relieve the ecouomic

’ dbﬁble taxation of dividends, tends to discourage distributions snd there=
fore favours self-financing of entérprises as againet financing from ou‘bslde
.sources. In addition, it increases ile advantoge ‘of issuing loans, the

interest on which is deduectible from profiis, rather than inc“easz.ng canital

: 1: hrough new share issues, The J.mputa.tlo‘l system, on the other hmd., tehds to

y footlng.

5 6. _Moreover the ciassidal. gysten, .-wﬁibh has the effect of restricting .
o c‘h.a'brlbutlons of profits znd their.reinvestment, through the market, in the
most proflta.ble sectors, removes mvest‘ncnt from control by the market and

' prevents a better allocation of resourcess

e 'I'he. oncouragement of self—fina.ncing ig not necessarily a bad {thirg in
) -zi.il circums'béhces. Novertheless the Commission believes that in the long: run ©
:L'b is better that the choice of méans of f:r.n.._nc:.ng should fot depend on

'bmca.tlon considerations,

enooura,ge chstrlbutlons and to putk loc.n and ‘equity f:.nanc:.ng on a more eq*ua.lﬂ

: 8y _ ‘One—men businesses in all the Member States and partnerships in most
“ of them are not- subject to corporation tax, but their profits: are directly

3

"vely. SR . B . . . . N 1

_Where the brofits are substantial ,"'euch people_m_qre‘ofteﬁ théﬁ-not

2} Feutrality with resard to the various legal forms of undertakings

Jtaxed a:b .the level of the owner of the under‘t:.lc:.ng or the partners respect:.—-'

-
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Owing to a higher rate of. corporailon tax (see 4) below), the gap
under the 1mputat10n sys%em ls smaller tham under the cla551cal gsystem.
The imprte t10 system is therefore more neutral.

At 0 s

3) Fairness of taxation '+ ™

Qe Frqm'the angle of fairness.of taxation, the following comments may

be nmade ¢

“With regard to the teration of leldends, the cla5510al system, by.-
ﬁnvolv1ﬁg economic double taxation, has the effect of making sharcholders g
whose rate of personal income: tax is low subject to a tax burden which is
heavier relatively than that of shareholders whose rate of personal income
tax is high., This fax burden may appear excessive in re5pept of fairness 6f

tazation § the tax cracdit system has the- effect of reducing ite

Under the claseical system, the interest of the major shareholdefs,
who frequently determine a company's distribution policy, lies far more in
selfuflnanclng thannin dlstrlautlon, which costs them too muche The classi-

™

cal systen 1s therpfore to thoir advantage when proflts are ploughed back.
~On the other hamd, the at timoes excessive self-financing induced by =

the classical systen is disadvantageous fo the small shareholders, who have

“a particuler interest in the yield from their shareas, It therefore follows

that the impuiation SJSteE, which tends fo encourage distributions and re-

lieves the economlc ‘double- taxa vtion of t%em, rednces the, smgll sharsholders'

disadvantoge.

4) Tax avoidance by versons with larze tax lisbilities

10, . Because the clasfical syafem does not give relief for distributed |
profits, the corporation tax rate, applying to non-distributed as well as
distributed proflts is lower under it than under the imputation system on
the assumption that'the total tax yield remains the same., Where the rate

of corporation tax, as unded the cla351ca1 system,'ls appreciably lower

thap the maximum rate. of persoral income tax, it is highly tempting for

very rich tazpayers ta have any.incomeithey wish to save paid into a2 compa=— .
ny set up for this purposa.whiqh theyﬁapapletely control : the company will

accumulate the incomb so that it is faxed at a rate not exceeding that of

- -
-~
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corporatlon tax, The imputation system T TRCE T hlgher refe, is 1655 like-
ly to- encourage such’ taxpayers to use’ %rls‘form of ﬁex av01danee.

Sy e
PN

5) Development of the shere marPet

11. It appears that the development of the- share @er;etumi}} increasingly
depend in the long run on whether or not funds are invested by medium-scale
savers and even by those whose savings are tiodest, It will be increasingly
difficult for the market to cémtinue to develop in this way if tax erreﬁge;.
me1t$ dlscourage d_v1de1d distritutions and penallse sha areholders ‘with low
rmtes of personal income tex. In this connectlon, the imputation systom

seems more llkely to attract new classes of saver to the share morkets

ot

12, In international relations the classical system operates relatively
gimply and vexry lergely succeeds in svoiding distortions, This is 1ts
gontest advartﬂge. Under the imputation systcm, in order to av01d any

dlscr1m1natlon, it is necessary for all o company's shareholders, whatever

the Member Sate in which they res1de, to receive the tax credzt attachlag

Tres,

0 that company's dividends, Trwnsferrlng the tax credit acroiss frontlers;
however; may involve technical difficulties, especially where anindirect
shareholder is-concerned, that is to say where the dividend reaches the

_finel shareholder thropgh the intermediary of o paremt- company.

“The' Commission considers, however, that its proposuls go sufflclently
far in redu01nr ‘these difficulties, which are in any case largely outwelghed

’

by the adyantanes of the system.

B, WITBHOLDING TAX or DIVIDENDS

o

13, The tax credit grented to the recipient of d1v1dends under an imputas-
tion s;stem has the effect of a w1thhold1rg th H 11ke a w1tﬁh01d1ng tax,
it is a pqyment on account of the reclplent's final tax liability. The

' questlon then arises whether there is .any need for v wlthholdlng tex to

- complement the proposed company thetlon system.

In the Commission's view, = withholding tox is essential to discournage
tax évasion, The tax credit prévided by Afticle 8 represents 'z dedirction at

'source of about one-third of the taxable imcomés It ig not enough to ensure

/s

Ti . Fwm ol )
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fairness of taxation,since many shareholders have an aﬁprociably higher per-

. sonal tox rate. At a time vhen the Community is concerned to combat tax eva~
sion, it is esseﬁﬁial to have a higher total deduction at source, For this

reason the Commission proposes the introduction of a withholding tax of :)'I
25 % of the distributed dividend, which hes the effect of raising the total |

deduction at source to the region of 50 % of the taxable incomes

IT, COMMENTS ON CIRTAIN ARTICLES : ' 1 - “

Article 2

- 14. The first three dofinitions refer to the proposed dlrectlve ot Parent- ’ . 1

Subsidiary Relationships and the fourth to the proposed directive ou Mergers.

15 The definition of "Corporation of a Member State! excludes bodies that

are not subject to corporation tax in a Member State,

16, - The adoption of the definition of "parent corporation'" found in the

proposed Parent-Subsidiary directive means thot if a State aveils itself of

the right therein provided to treat any of its corporationsras parent corpo--
rations even when their ngrtlclpatlon is less than 20 %, then the national
definition of parent corporation is determinants It follows that the provie
gions in the present proposed directive that relate to parents and gubgi-

diaires will have tc be annlled-

" .17, The definition of dvidends given here is intended to oblige Member
Jtates to freat all peyments so defined in the mammer laid dowm in the di-
rective, This deflnltiop excludes in particular distributions of profits or
surpluses arxising on liquidation, because the view'taken of them differs too
much from one State to another. lember States nevertheless retain freedom to
groant tax oredit on dividends which are outside the scope of the common defi~
tion, There anpears $o be little likelihood that the exercise of this'freedom

will lead to serious distortions.



_18. - Paragraph 2 is intended to enable Member States to settle for them—-
‘selves the problems posed by leldends whlch ‘are transmltted through flnanc1al
.1nte“med1ar;es of the “umlt trust“ type until harmonlsetlon ig brought about
in thls field, Tt has alweys been accepted ‘that the taxatlon treatment of the
1nvestment 1ncome, ‘whether d1v1dends or 1nterest on securltles, recelved and
,redlstrlbuted by these organlsatlons w111 have to be the subgect of 2 speolal
technical directive when the main princlples of the harmonisation have been
~i’de01ded.

Article 3

19, When a common imputation system is adopted it is,necessary}te'Eeehre
" taxation neuiraiity in regard to capital movements, that the rates of corpo-
ration tax and of tax ereditr(Article'B) shall not vary oo much from one’
State to ancther, so that they do not influence investment decisions, Para~
"‘grepﬁ=i’1ays down tolérable variations and establishes the principle of a
'single corporation tax rate, (1) ’

'ﬁ(l).The-normalrcorporation tax rates at present in force in the Member States

ares
Belgiums 42 4 \from 1976, therefore applied to income of 1975,
o - the rate is 48 7) " -
Denmarks . 7% - .
Germany: - non—d;strlbuted proflts- 51 %
' : = distrivuted profitsi =~ 15 % (nomlnal rate)
23,44 % (effective rate)
- For some years past these rates have been increased
by 3% ("Erganzungsabgabe"' repeated for 1975 and
- : o 1976) and raised respectively to 52.33 % and 24, 55 %
France: 50 %
Irelands ' Company profits are at present subject to two taxes:
-— corporation profits tax : 23 % .
~ income tax : 35 % o

As the amount of the company profits fax is deduotlble
in arriving at the amount on which income tax is
charged, the total of the two taxes represents about
50
These two taxes will ehortly be . replaced by a single '
: : corporatlon tax. '
Ttalys _ 25 ﬁ 35 % for the years 1974 and 1975).
Luxembourgs: 40 % (for incomes of 1,312,000 francs and above),
"Nethérlands: 48 % :
United.Kingdoms- 52 %
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20, Paragraph E'granxs’Staies the possibility of applying a different
corporation tax rale or cven-complete exemption in certain.cases, after having
consulted the Compission, For those cases already in existence "befdre the éomnon

system'comes infto force, a similar information procedure is provided in Article 7,

21, Paragraph 3 permits the increase or reduction of the corporation tax

rate for the purpoge of regulating the economy.

Article 4
eyl ——

A2, Paragraph 1 lays down the principle of tax credit and defines th9
conditions whick must be fulfilled by the recipient of the dividends in order

to be entitled to this credit,

Although paragraph -1 requires that the recipient shall be subject to
tax, it appears possible to leave Member States freedom to grant tax credit
to persons that are not subject to tax in respect of the dividends they re-

ceive but- that are of public interest (for examples charitable institutions,

' pension funds, trade uﬁions)}

In order to avoid distortions, it is necessary that where tax credit

is given it shall not be restricted to dividends of domestic origin.

Paragraph 2 establishes these principles. =

Article 5 .

- 23. Thié Article sets out the principle that as far as the recipient

of the dividend is céncerned-the tax credit is given by the Member State

to whose tax on income or profits he is subject. The right of that State

to recoup itself from the gource State is laid down in Article 13.




Bxomple: A dividend 6f.100 has a tax credit of 50 attached to i%, The
" taxable income is 150, If the reeipient is taxable at -2 rate of
40 %, the amount of tax he has to pay is: 60 = 50 10. If his
tax liability is less than 50, he recelves paymeni of the dlfference'
between the tax credit and. the amount of tha tax. If the reclplentl
income does not reach the minimum amount on whlch tax is payable,

- the full tax credit is paid to him,

Articlew?

24, This Article permits the granting of tax credit where the_distri-
bution does not constitute a dividend within the meanlng of Artlcle 2 but

”is treated as. such under the law of the source State."

~ Article 8

o5,  This Artiele is closely related to Article 3. Its purpose is to fix :
"%olerable limits for the tax credit rates by linking them to the normal rate

:of corpcratlon tax.: o

26. The formula adopted in paragraph 2 covers. not only the dlstrlbutlon

1

of a profit taxed at the normal rate but also those cases where the distri-

 buted profit has been taxed at higher than the normal rate or & compensatory
tax has beén levieds (1)

(1) The present rates of tax credit and the percentages they represent of the
amount of corporation tax in accordance with the formula in Article B,
paragraph 2, are as follows in the Member States which alveady operaxe
an imputation systems

‘Belgiumt .~ 45 % of the.net dividend (gross less w1thhold1ng tex),

& i,e. 36 % of the gross dividend. 49.52 % of the amount
6f corporation tax, This credit can only be'set off
against the tax charged on the d1v1dend 1tse1f and is

, not repayable.'

Frahcet B0 % of ‘the'dividend; i,e, 50 % of the corporation tax.

Ireland: ' It is expected that under the new corporation tax system, ;
the tax credit will be 7/13 of the dividend, i,e. 53.85 %
of the corporatlon tax, The presemt system gives almost
the same result in a different form, !

United Kingdoms /13 of the d1v1dend. Previously 33/67 of the d1v1dend,-
i.es 45.47 % of the corporation tax.
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"27; To arrive at the tax credit rate expressed as a percentage of the

amount of the dividend, the following formula is useds:

a
I~z ¥ b

where a = ‘the normal rate (percentage) of corporation tax referred to in
Article 3, paragraph lj
b = the rate referred to in Article 8, paragraph 2,
Example: Normal rate of corporation tax = 45 %
Rate referred to in Article 8, paragraph 2 = 55 %
Rate of tax credii as a percentage of the dividend:

166—%513"-x 55 = 45 %

If the amount of a dividend is 550, the tax credit attached to it
is 45 4 of 550 = 247.5

(Profit distributed 1,000
corporation tax (45 %) 450
Dividend 550

Tax credit 55 % of 450 = 247.5)

Article 9
28, The purpose of paragraphs 1 and 3 is to limit the benefit of the tex
relief to those cases where .economic double taxation really exists, Since

the technigque of variable tax credit is ﬁot very practical and has for that
reason been rejected, it is necessary to charge a compensatory tax neutra-
lising the tax ¢redit where the dividends have not+borne corporation tax,

This is what France &oes by means of the "précompte. A similér procsedure i?;

applied where the profits have been'taxed at a reduced rate,

29, The charging of a:ébecial compensatory tax is not necessary if, as
in the United Kingdom, the legislation provides that every distribution of divi-

‘dends gives rise to an advance payment of corporation tax equal to the fax ore-
- * . A%t Shio adwomea mavment shall really play the part of a com—
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30e - Par@graph a makesg it p0351b1e for the States to repay the cempensatory

tax when the recipient is not entltled to the tax credlt In euoh clrcumetan—

LN

ces, indeed, the compensatory tax does not appear necessary.

Article 10 : . . RRRPECIES
31, ; Paragraph 1 deals w1th relatlons between parent corporatlons and suh—

' sidiaries in different Member States., The prlnclple of non-dlscrlmlnatlon
. requares that direct and 1nd1rect shareholders shall be treated in the same
"way. This means that the tax credlt attached to the ‘dividends -of & subsldlary

- must be passed on to the shareholdexe of the parent when the latter redistri-

butes those d1v1dends. As varlable tax credlt is technlcally 1mpractlcal the
shareholder in the parent corporatlon will reoelve tax credit at the rate in

.force in that co“poratlon's State. To obtain the desired result, it is there-

-.fore neceseary to make adjustments at the level of the parent corporatlon.

The technique used is to set off the taxz credit attached to-the subsidiary's
dividends against the compensatory tax or advance corporation tax of the parent
at the time when the latter redistritutes the dividends,

JExamglef‘ A parent corporation wishes to redistribu%e'e divifend of 100

received from a subsidiary, to which a tax credlt of 41 is dttached.
If the fax credit rate in force in the parent's State iz 50 % of

the dividend, the’ computatlon proceede as followst

)

‘basis fo: compensatory tax 100 + 41 = 141 ‘

‘gross amount of compensatory tax at 33 1/3 % (1) = 47

tax credit to be set off ' = 41
6

net amount of compemsatory tax ‘ =

(1) The compeneatory tax must equal the tax credit, If the 1atter is,
equal to 50 % of the dividend, it only represents 33 1/3 4 of the
.. texable income, which is made up of the dividend plus the tax
i cred;t 7 N . _ e
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af The parent cafporation,‘which received 100, therefore has to pay 6
: _and predistributes a dividend of 94 to which is attached a tax credit of 50 %,
i,e. 47, The texable income of the parent's shareholders is therefore :

94 + 47 = 141, - |

4 direcct sharcholder in the subsidiary would receive 100 and benefit
from a tax credit of 41. His taxable income is also 141. The pringiple of

non-discrimiration is thus respected,

If the tex credit rate is higher in the subsidiary's State fhan in
the State of the parent, it would-be theoretically correct to pay the excess
to the pareni corporation., Such a procedure would, however, entail practical
difficulties; <for this resson it appears prefefable to depart from the prin-

ciple of non-discrimination and not to make such a payment,

As Quite a long time may elapse between the receipt of dividénds frOm.
subsidiaries and their redistribution, the task of iracing the parent's distri-
butions back to the various sources from which they are derived may become
complicated'(see Article 12), To prevent these complications trom ﬁecoming too
great, the get=off of the subsidiary's taox.credit ageinst thétéompensafory'
tox is rostrictod tolredistributions of dividends received within the last five
- yearss . ‘ | ‘
- 32 Paqagraph'2, which deals with relations between perent corpopations

and subsidiaries resident in the same Member State, does not oblige the Member
States to apply this corrective mechanism, This is not necessary, because in

these circumstances there is no difference in the rates of tax credit.

Article ll

33 In this Article the rules laid down for subsidiaries iﬁ péraéraph 1
of Article 10 are adapted to cover permanent establishments. B

When a company head offic¢e distributes profits earned by 4 permanent
establishmént in another Member State

~ the permanent establishment's State grants tax credit on those
profits; ‘

~ the company's State applies the compensatory tax and set-off rule
laid down for dividends from subsidiaries (with the same five—

year limit).
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vy W1thin the aistrlbutlng comoany s State and those derived from cther Member -

State where it is situated are. regarded as. untaxed that State charges the ‘ ‘ﬁ{

sArticle 12 N

34, This Article lays down rules.for establishing the. origin of sums

'd eations between Member utates prov1ded by Artlcle 13 can be carrled out.

‘are derived in the first place from those profits that.carry.tax credit. This

o solutlon, whlch 1s the most favourable one for the companles, since it limits

f companies whlch receive substantla1 proflte from permanent establlehments or

-pensations between. States.‘ If, however,. any two Member staues agree bllaterally}

'euaIf the proflts 'of. the permanent establisnment, under the laws of the

compensatory tax -or advance corporatlon tax payment lald down 1n Artlcle 9. 3
It can however only do so when it is ascertained that the head offlce, in the

Suate where the company is resident, has distrlbuted those proflts.

o
VoA

distrlbuted as d1v1dends, so that the compensatory tax and set-off mechanisms §
of AnthleS 10 and 11 can be correctly applied and 80 that the. financial ocmpen—

7 % 9héArticle establishes the principle that e‘dbmpanY's distributions

as far as poss ble the number of casee where the compeneatory tax will be

1ev1ed at the full “ate, has been adOpted particularly in order not to penalisetj

sub51d1ar1es in third countrles.

On the other hemd, no distinction is' made between profits originating

States, prov1ded that they cerry an entltlement to tax credlt. They are all
pooled and are deemed to be dlstrlbuted on a strlctly pr0port10na1 ba51s. But
to minlmlse calculatlons the proflts of the last accounblng perlod are treated

as dlstrlbuted before proflts put 46 reserves.. -

Artzcle 13

L

35. The purpose of thls Artlcle is to make the source State bear the bud-
getary cost of the tax credit and to establish ‘the priaciple of financial come

to share the budgetary cost between them, there need be no obaection from the
Communlty standp01nt, prov1ded of course that the sharehclder's entltlement to
recelve full tak credit from his ovn_Member State is not affected " Paragraph 4 1

e
~ I

therefore glves the States this option,.

36. - . The followihg ig a possible“procedure‘for_granting'tar‘creddt and fi-

nancial conpensation in the case of a direct shareholder:

ofe
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The shareholder receives from.the distributing company or from the

paying bank a voucher, accompanying the d1v1dend on which it is certified

-that tax cred;t is attached %o the d1v1dend. The shareholder must attech

this voucher to his tax declaration in his own State if he is t¢ receive the
tax credit there, The sharcholdert!s Btate then sends these vouchers to the

gource State in. support of the claim to financial compensation.

37, is regards parent corporations and subsidiaries, the financial com~
pensation is not to exceed a maximum determined By reference to .the tax
credit rate in force in the parent's State. The reason is that if the tex
credit rate in the subsidiary's State is higher than that in the parent's
Statey the excess will not be paid'to the parent corporation (see Article
10). | |

A similar solution is adopted for profits derived from permanenﬁ‘
establishments, ' -

g;z;cle 14

38, Paragraph 1 establishes the principle of a withholding tax of 25 % (1)
39. Paragreph 2 departs from this principle where a dividend-is paid by a

subaldiary to its parent, Since the latter is not taxable on this income,

.a withholding tax is not justified here.

(1) Por residents, the rates of withholding taxes on dzvidends at present -
in force in Member States aret

Belgiums 20 %
Denmarks : 30 %
Germany: 25 %
France: ’ 0%
Irelands 0%
Ttalys 10 % {as payment on account)
: 30 % (on request, as final tax)
Luxembourgs 15 %
Netherlandss 25 %
United Kingdom: 0%




T 43; " .This Article deals with’ flnan01al compensations betwaen States in

. Btate financial compensation under Article 13, even if it would have refused

740; oo Pgragraph 3 allows States not to apply the w1thhold1ng tax when they %
"are 1n a posltﬂon to identify the reclp1ent of the d;vidends, the rlsk of :

: eva51on being then removed. - ‘ o N

‘égg;cle 16 e . f ‘ .

41, Since the withholdiﬁgrtaxiié'ihfen&éd‘to be a paymen% dn-account'of
"the flnal liability of the re01p1ent of the d1v1dend, it ‘is natural that the
fax shall be set agaznqt the flnal llabillty or shall be *epald if the reci-
pient is not liable to-pay any tax. This is laid down by the ganeral rule
p’ln paragraph 1, which moreover provides that to avoid compllcations, the
»1repayment shall be made by the State in which the re01p1ent is reaident. This
State wiil however be able to obtain flnanclal compensatlon from the source

~Sta,e by virtue of the provisions of Ar 1919 17,

42, Paragraph 2 introduces an exception to the gemeral rule in order to
tgounter possible abuses, It applies neither to physical persons nor to cor-

ﬁorations that are subject to corporation tax, bul only to tax—éxeﬁpfibodies.

Artlcle lz

‘cornection with the wlthholdlng'tax;' It is similar to Article 13, which is
ooncerned with compensations relating to fax credlt and is drawn up in*the

same spirit. - AT

z'jArtlcle 19

' ;44. ‘ The Member State of the reclplent of & dlvidend is here given complete
freedom to withhold credit if it considers that there woul&dbe-an_unaustlfled.
advantage if credit were givens It is apbarent that Mémber States take diffe-
rent views of what constitutes an unjustified advantage; esPecially when a shar
Js acquired saortly before a dividend is paild or where a share is transferred
'from an individual to en interprise. If the Member St;te of the recipient de-

1"oidés to give credit, the Member State of the source is obligéd to giie‘that

credit under -its own national rules in similar circumstances, The same applies
‘with regard to the withholding tax. - '

-
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Article 20
45. Khere a pazent company or a cOmpany head office distrlbute dividends

after the date when. the dlrectlve comes into force, but in such circumstances
that, by v1rtue of paragraphs 1 and 2 of this Article, Articles 10 or 11 are
not applied, the State of that parent company or of that head office can
'bharge the compengatory tax to enable it to cover the cost of the tax credit
which will be attached to those dividends,

As rezgards the distribution of domestic profite carned before the
directive enters into force, a compeﬁsatory tax or an advance payment of cor—
poration tax must in any case be charged - possibly at a reduced rate — where
the distrihuted profits have been taxed at a rate below the lower of the two
rates set out in Article 3, paragraph 1 (see Article 9, paragraph 1, éecond
sub-paregraph, and paragraph 3)}.

Article 21

46, This ﬁaragraph loys down a principle of non-disorimination that is
- of wide and general application, asince it is not limited to the treatment

of tax credit or the withholding tax, A dividend received by o resident of
one Member State from a source in another Member State, must not be treated
less favovrably than a similar dividend received from a souice in the first
State. The pr1n01ple of nor-discrlnlnailon also appllas to the formalities
that may be needed to establish the right of the Member State of the reclplent .

of the dividend to obtein financial compensation from the source State.




PRDPOSAL‘FOR A DIRECTIVE OF THE COUNCIL

" concerning the harmonisation of systems of company

tazation and of withholding $axes on dividends

THE COUNCIL OF THE EUROPEAN COMEUNTTIES,

| having regérd to the provisiéns'of the treaty establishing the
Furopean Economic Communit& and pérticularly Article 100,
| having regard to the proposal of the uomm1351on,
‘having regard to the opinion of ‘the Economic and Socxal Gommlttee,

having regard to the opinion of the Turopean Parllament,

. whereas the free circulation of capital within the Community and

the ellmlnation of dlstortlons of competltion are fundamental obJectlves of
the treaty,

whereas the present systems of company taxation and of withholding
, tax‘on dividends have the consequence'that the international movements of

. dividends are hampered by a series of dlscr1m1natlons, double taxations and

_ compllcated admlnlstratlve formallties which tend to relnforCe the separatlon
of f;nan01a1 markets;whdmamaib¢thermore certain differences yhat exlst between

these systems may give rise to abnormélicapital movements j

.
H
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whereas, in order to ensure greater neutrality in the conditions of
competition, it is necessary to redvce the differences that exist in the

taxation of the profite of enterprises;

whereas the harmonisation of systems of company taxation and of
withholding taxes is therefore essential; whereas s harmonisation was
moreover set out as an objective by the Council in the resolution of 22 March .

1971 relating to the creation by stages of ecconomic and monetary union;
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vwhereas, insofar as company taxation is conmcerned, the imputation
4system, which provides & tax credit for tﬁe recipient of dividends, is the
" most -suitable solution for ensuring neutrality as regards not ohlj $he various
forms of Ffinancing enterprises but also the various legal forms under which
they may be organised, for reducing the opportunities for tax avoidance by
taxpayers with large incomes and for developihg: the share market through
attracting new savers to this form of investmenty whereas it has in addi-
tion certain advantages in relation to fairmess of taxation; whereas it

ought therefore to be adopted as the common system;

whereas it is necessary, for reasons of taxation neutrality, that
the rates of corporation tax.and of tax credit shall not differ too much

from one Member State 0. another;

vhereas, in order %o avoid discrimination, the tex credit attached
%o the dividends of a company ought to be granted to all the recipients 6f‘
those dividends, wherever in the Community they are resident; whereas however,
exceptions apart, only those recipients who aré subjeet -to a tax on income cn
cn profits ought to be entitled to thie tax credit: whereas the fax credit
ought to Qonstitute taxable’ income and ought to be deducted from the tax due
by the recipient of the dividend: and paid to him insofar as it exceeds the
amount of that tax; whereas, to avoid complicated formalities, this payment

- ought to be made by the Member State in which the recipient is residents

- whereas, where dividends are derived from profits that. have not borne
corporation tax at the normal rate, it ie necessary to charge a compensatory
tax or a non-repayable advance payment of corporation tax so as-%o offset the

tex credit attached to those dividends;

vhereas, where a parent corporatiéﬁ redistributes dividends receivéd ‘
from a subsidiary, the recipient of those dividends ought to be ireated as
. far as possible ag if he had received them directly from the subsidiary;
vhereas this principle ought alsc to be applied to dividends derived from

permanent establishments;




s whéreaé’in priﬁbiple there are'groundsjfor requiring the budgetary"‘
=+ coet of the tax credit~to-be horne by the*state~where;the profits from which
-“the dividends are derived -have.been subjected to corporation:tax; whereas

vnevertheless there need be no objection to Member States agreeing;bilaterallyﬁ
to shere this costs

;

wiereas the tax credit plays the part of a withholding tax but. wheress

the.rate‘oflthis credit is insuffiqient to discourage recipients of dividends 3

‘who have large incomes from not declaring their dividends; whereas there are |

" 4hereforé grounds for providing a common withholding tax in order to ensure
both taxatioﬁ‘neutrality.and fairness of taxationy -whereas a rate of 25 %

. eppears appropriate for this purpose; vwhereas it is nevertheless not neces~

sary ito. charge this withholding tax where there is no risk of tax evasion;

|- whereas the withholding tax ought to be simply a paymeut on accoant
‘ #ofrtheffinal-tdx'liability'of the recipient of the dividends; -whereas in
'LOrderjto avoid complicated formalities; . any excess of . tax withheldiought to
”cbe;repéid by the State in which the recipient is residenty; - whereas Member
-Btates must nevertheless be peymitted to rectify the budgetary comsequences
ot applying9the'00mmon-withhbldihg tax aystems .

L r

© whereas there;are,groﬁnds~for:making?certain'transitidnai'arrange-—
ments to facilitate the introduction in Member States of the common system
" of company taxations - '

L.
e

)

whereas,.in order to engure taxation.neutrality, it-is essentia1
that every Member State shall treat dividends received by its residents in

the same way, wherever in the Community those dividends have their source;

.

whereas the harmonisation of systems of company taxation and of
 withholding taxes ought to be brought about at the latest on the first day

.of January of the-third year following the: date on which the present directive
- is adobted; '

HAS ADOPTED THE FRESENT DIRECTIVE:
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 Germeral provisiony and definitibne

Article 1
1. The Member States shall adopt:

- 3 common imputation system of corporation tax;

- a common&system of withholding tax on dividends

in accordance with the provisions of the following Articles,

. 2a The Member States shall not maintain or introduce any other pro-

visions the aim of which is to effect a gemeral reduction in the taxation
of dividends alone, .

Articie 2

1. For the purposes of the present directive, the expression or the

termy

- "cqrporation of a Member State™ means any corporation which fulfills the

conditions .laid down in Article 2 of Council directive NOs scsscessssssa”

of sevrrosns §

—~ "parent corporation™ means any corporation that is recognized as a parent
corporation by virtue of the provisions of Council directive NO0. seaacses -

of secoametss 3§

‘e M"gubsidiary" means any corporation that is recognized as a subsidiary by

virtue of Council directive NO. ssenssrsncess OF soncscases §

-~ "permanent establishment™ means any fixed place of business rscognized as
a permaneht establishmenx by virtue of the provisions of Council directive

Vnoo *eseBhac ey ,O_f.no_ooou-oo’nsl, ¥

- "dividend“ means that part of the profits of any corporafion ofl & Member
State, other than a corporation in liquidation, distributed by it by virtue

of a proper declsion of its competent authorities and divided among ity mem-—

ik mamhawe AP +ha anrnorations distribu—



= "tax on income or proflts" means any one ‘of the follow1ng taxes and any

identical or substantially 31mllar taxes which are imposed in addition toy

or in place of, the existing taxes-

“Belgium

Denmark
. Germany
France

Ireland .

Luxembourg -

Netherlands

United Kingdom

¥
- ~

impdt des ﬁersohnés phjsiquea / personénbelasting
imptt des; peréonneS‘horales / rechtspersonenbelasting

- impdt des sociétés / vemnootschapsbelasting

indkomstskat. . o voc o
selskabsskat

Einkommensteuer

Korperschaftsteuer

imp8t sur le/ revenu

imp6t sur les socidtds

-

income tax . :

corporation profits tax

impostasul reddito delle persone fisiche’
imposta sul reddito delle persone gitridiche’

impdf Bur'lé reventdes personnes phy51aues

fo o

impdt sur le revenu des collectlvltes

1nkomstenbe1ast1ng
vennootschapsbelasflng
income tax

corporation tax

2. The provisions of the present directive'do“not'éoﬁcern‘divfdends

that the flnal benefic1ary receives through the 1ntermed1ary of 1nvestment

‘funds or unlt trusts.

Ty .
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Provisions relating to corporation tax
Article 37

1, - Each Member State shall apply = single rate of corpofaiion tax to
the profits, whether dlstrlbuted or undlstrlbuted of its corporations, This
rate. called the normal raxe. may not be lower than 45 % nor -higher than: 55 %%

2; By way of derogaxlon from the provlalons of paragraph 1, a Member - )
State may, in partlculaf cases and for well defined: reasons -of economic, regaonali
or social policy, apply a rate difforent from the normal rate or complete exemp-'
tlon, elther'permanently or for a limited periods . ’

If o Member ‘State wishes to avail itself of this option, it shall
communicate the proposed prov1sions to the commlssion, which shall make its -
views krown to the Member State concerned uithin thlrty'days of the Xreceipt
of the communication, The Member State concerned shall not hrlng 1nto force
' the provisions in question until this perlcd has expired or after the Ccm~,
mission has made its views known to it,

3. Without projudice to the appllca¢1on of Artlcle 9, paragraph 1, of
Council Decision 74/120/EEC of 18 February 1974 on the attainment of a high ;
degree of convergence of the economic policies of the Member States of the
Eurepean Ecohnomic Gommunlty, the provisions of paragraphs 1 and 2. shall not
be an obstacle to the applicatlon by a Member State, for the purpose cf
regulating the economy, of temporary increases or reductions of ccrporation
tax, No account shall be taken of these ‘increases or reductions for the

purpose of applying the provisions of Artlcle 8, paragraph 24

III

Ptovisioﬁs relating to tax credit
Article 4

1. A d1v1dend dlstrlbuted hy a corporatlon cf a Member State shall con~ Co

fer on its reclplent a rlght to a tax credit at the rate referred to in Art:cle o

8, provided 1
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a) that-he is resident in a Member State, and

'b} that he is subaect to a tax on income or profits in such a way
that ‘the full ‘amount of the dividend 1ncreased by the tax credit

is taken into account in arriving at the amount of his taxable
©  income or profits.

2a By wey of derogation- ‘from the prov151ons of paragraph 1 b), the tax

. credit nay be granted to a person’ ‘resident in a Member State who is exempt
- from all tax on income or proflts either in respect of the whole of his lncome
' _or -in respect of that’ part of it consisting of d1v1dends, prov1ded that the |

. person 1n question - is an instltutlou whlch is of publlc 1nterest.

If use is made of thisioptibn,“thé tax oredit shall be granted what—
ever the Member State in whiph the dividends have their sources

. 30 By way of derogatlon from the prov1sions of paragraph 1 b) the tax
credit ﬁuﬁ e granted to the reclplent of a d1v1dend where, for reasons of
admlnistrative convenlence, final taxatlon is levied -whether by means of a
withholdlng tax or otherw1se, on the amount of the divxdend not increased by
the tax credit.

4. The Councll, actlng by quallfied maJorlty on a proposal of the. Com~
mlssion, shall 1n case of need adopt any meagures necessary. for the applica~
tion of the prov1s1ons of paragraph 2, first subparagraph, and paragraph 3. :

- - _ o i

' The tax credlt shall be set off agalnst the amount of tax on income -
or proflts to which the reczplent of the dividend is liable, Where the tax
credit exdeeds that amount, the excess shall be paid to him by the Member
State whlch charges that tax. ' -

Article 6 ' .
By way of derogation from the provisions of Artlcle 4, panagraph 1,
tax credits may, pursuant t6 double taxation agresments, he granted in Whole
or in'part to persons’ re51dent in third countrles. In no clrcumstances, hcwever,
. may such persons bhe treated more favourably than persons resident in tha Cammw.

R S
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The Member States shall co-operate with each other and with the
Commission with-a view to adopting a common position on 'this matter.

- Article 7.

If a corporatlon of a Mémber State mekes a distribution of profits
that does not constitute a dividend within the meaning-of Article 2 to a perQ
gson resident in another Member State, the provisions of Articles 4.and 5
" shall apply insofar-as that distribution is.considered undér the iegislatioh
of the first Member State to be a dividend: conferring a Tight to'%EX'crédit.

Article 8B

... .. Each Member State. shall fix the rate of the tax credit attached to

.

‘the d1v1dends distributed by the corporations of that States ST

2, ‘There shall be only one'such rate in each Mémber State. ?It shall-be -
determinéd in such a2 way that the tax credit shall be neither lower than

45 %.nor higher than 55 % of the amount of corporation tax at the normal rate
ﬂpnxa‘sqm:represen¢ing;the_distributed dividend dnnfeahedwby such{tax.‘ '

‘Article 9-

1, jInsofar_as accorporatibn-distributes dividends derived  from profits .
in.respect of which it has not b:or n.e : corporatiom tax, the Member State

of that corporation shall charge a compensatory tax equal to the-tax credit
attached to those dividends.

‘Where -the dividends are derived from profits that have borme tax at'
a reduced rate, the compensatory tax shall likewise be charged but may to an

-approprlate extent be reduced,

2. j, The Member States -8shall have power to charge the compensatory tax
roferred to in paragraph 1 where the-dividends sre derived from: proflts ﬂhich

have borne corporation tax.butzwhlch-have“heen placed to réserve for more than. -

five years,
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.3.x_- ‘ The,provisions,of~paragraphs 1 and 2 shall not apply vhere thé'leéis-
lztion of the Member State in question provides that the digtribution of divi-
dends. gives rise to an advance payment of corporation tax at least equal to

the tax credit, provided that this advance payment is not repayable and that

it can be deducted from the corporation tax of accounting periods ended 1

',ﬁﬁithia.the proviousrfive years,

A . This compensatory tax or this advance payment insofar as it is not
'-'effectively deducted from the corporation tax of the preceding‘accbuntihg

- period or perlods, may be repaid to the recipient of the leldends if he is
not entitled to the tax credit.

_ o If use is made of this option, the repayment must be made regardless
‘”~ 7qf the Member State in which the recipient of the dividends is resident.

Article 10 .

71;, _ Where a parent corporation redistributes dividends recelved durlng
accountlng periods ended not more than five years earlier from & sub51d1ary T
sldent in another Member State, the amount of the tax credit attachgd,to the
" dividends from the subsidiary shall be included in the basis used in calcula-
tiﬁg the amount of the compensatory fax or advance payment referred to in
Article 9 to which the parent company is liable and shall then be set off
:?against the amount of that tax of advance payment, but any excess ghall not

be repayable. | ' ‘ ‘ ’

Ze Where a corporation of a Member State is not subject to corporation-
. tax on the dividends which it -receives from-a corporation'pf'thaf State and
it redistributes those dividends, thens . ' B

~ either the set-off rule referred to in paragraph 1 shall apply;
in this case, the Member State in question may suthorise the set—
off even if the dividends have been received during accountlng

" periods. ended more than five years earller,

= ory by wayrof derogation from the provisions of Article 9, paragraphs
1 and 3, no compensatory tax or advance payment shall be reqﬁired.
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Insofar as dividends:distributed Ly a corporation of a Member State .
are derived from the profits of accounting periods endéd not more than five . .

years earlier of a permanent establishment situated in another Member State,

~ the profits of the perméhent establishment shall confer a right to the tex
~:credit ih force in the state whefe the ‘eztablikhment 'is situated and the

" rules for corporations laid dcwn in trtlole 9 shall Yve appl1ed to thls
establlshment- :

- th@'ta£ credit attached to feetepiot 0 the profits of the
permanent establishment shall be incltded in the basis used in'caloulatihg
-fhefamouht'ofv%he~compensétory'ta2'orfadvaﬁce'payment referred to.in‘Article>
S to which the corporstion is liable and shall then be set off against the-. .
amount of that tax or advance payment, but any excess shall not be repayable.'?ff

Article 12

l.h*-f For the application of 'this directive, the ‘dividends distributed by
a corporation of a Member State shall be con31dered $0 be derlved;

-~ Tirstly from those profits’ of the last compléted accounting period which.
confer an entitlement. to relief: from the'etonomic doublé taxation of

dividends, the parts attributable to.profits’originating within that™
State, to dividends from subsidiaries in other Member States and to the
“profits of permanent’ establishments in other Mémber States be*ng deter—

mined on-a pr0portlona1 bakisy -

S

~ ~ then, if heoeésary,“from those profits of aooountihg'periods‘endéd not "

more than five years before the distribution which confer an entitleméntf

to relief from the economic douhle taxation of dividends, the parts attrie~
butable to profits originating within that State, to dividends from sube

© sidiaries in other Member States and to the profits of permanent EStablish-ﬁa
ments- iz other Membér States’ being détermined on =& proportlonal basis by '
reference to the whole of those profits and dlvidends- ' ' B

e
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S then, if necessary, from those profits of acoountin;periods'ended more

_than five years before the distribution which originated within that
State, if they confer an entitlement to relief from the economic double
taxation of dividends; o

~ finally, if necessary, from any other sources,

2, For the purposa of this Article, the expremsion Yprofits which con~
fer an entitlement to relief from the economio double taxation of dividends™
means profits which, if they were distributed, would not give rise to the
charging of the compensatory tax or in respect of which, if they were distri-
buted, the advance payment of corporation téx referred to in Article 9,
paragraph 3, wovld be effectivelj dedtcted from the tax of the accounting
perlod or of previous accounting periods, and also meens the profits referred

to ;n Articles 10 and 11,
Article 13

1.. Subject to the provisions of paragraphs 3 and £, the budgetary cost of
the tax credit shall be borne by the Member State of the corporation which
digtributes the dividends.

2, - -The provisions of paragraph 1 shall also apply where the recipient of
the dividends is an institution which is of public interest and which is not

entitled to receive the tax credit.

3«  Where a parent corporaxion-reéident in a- Member State distributes
dividends derived from dividends of a subsidiary resident in another Member
fate,‘the State of the subsidiary shall pay to thé State of the parent cor-
ﬁofatiothhe amount of the tax credit attached to the dividends of the sube
sidiary,.

This paymént shall not exceed the amount which would result from
~applying to the dividends of the subsidiary the rate of tax credit in force
in the State of the parent corporation at the date when that corporation
makes its distribution,

A
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be Where a corporafion of a Member State distributes dividends derived
from the profits of a permanent establishment . situated in another Membef‘ \ ‘LA
State, the State in which.the permanent establishment is situated shall pay.
to the Stcte of the. curperation the amount of the tax credit attached $0
those profits,.- |

This payment shall not exceed the amount Which wonuld regult from
. applying to the profits of the permanent establishment the rate of tax credlt
in force in the State of the corporatlon at the date of the dlstrlbutlon.

B By way of derogation from the provisions. of paragraphs 1 to 4, the
Member States may share the cost of the tax credit, under bilateral agree~
ments, provided that such égreements shall in no way affect the rights of

recipients of dividends as set cut in the present directive.

v

‘Provisions relatihg %o the Hithholding tax
' on dividends

_ Article 14

1, Subject to the prov151ons of the conventions concluded between Member
States atd third countrles, each Member State shall impose =z w1thhold1ng tax
of 25 % on the dividends distributed by the corporatlons of that Staie, no

" matter who is the recipient of those dividends.

2s° By way of derogation from the prov151ons of paragraph 1, no Mbmber _
State shall impose a withholding tax on a d1v1dend distributed by & subsldlary

1o a parept corporatlon regident in any Member State,

3, By way of derogatlon from th° prov1510ns of parag*aph 1 of thls Artlcle, S

r-the Hember States shall have power not o impose a w1thhold1ng tax on the lei—
dends dlstrlbuted to their own re51dents:

~ where the name and address of the recipient and the amount of the dividends

received are automatically communicated to the taxation administration, or

~ where the securities representing a corresponding share in the capital of
the distributing corporstion are reglstered in the names of the holders.




Where & Member State 1mposes 2 w1thhold1ng tax on; a dlstrlbutlon of

proflts whlch does not constitute a dlvzdend.wlthln the neaning of: frficle 2,

“the prov151ons of the present d1rect1ve relat:ng to the withholding tax shall
- apply. '

Article 16

1,

The tax withheld under Article 14 shall be set off against the omount
- - of the tax on income or profits to which the recipient‘qf-the dividends is
t,Iiable in respect of them,.

The tax withheld shall be -repaid to the recipient by the Member ..
/-State which charges the tax on income or profits referred to in the previous

subparagraph, to the extent that it exceeds the amount of that tax, or where
the rec1p1ent has no net 11ab111ty to tax.

ey By way of derogation from the provisions of parzgraph 1, a Member
L‘State shall not repay the withholding tax to any body that is not subject in
“that Member State to a tax on income or proflts, where it appears that such

L. repayment would be incompatible with the prin01p1e of taxation neutralityn
The Couneil, actlng by qual1f1ed maaorlty on & proposal of the

Comm1551on, shall in case of need adopt any measures necessary for the appliq
cation of this pronszon.

~

51}4 Insofar as w1thholding tax collected by a Member State is set off

or repaid in another Member State, the ‘State which collected the w1thhold1ng
tax shall refund it %o that other Member State,

The prov1sions of paragraph 1 shall also apply where the tax on in-

come or profits’ is deemed to correspond, or is reatr1cted, to the

amount of
- the withholding tax,.

o _ S Y A
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3e By way of derogatlon from the prov151ons of paragraph 1, the Member .- f\;f:
States may ghare the amount of the w1thhold1ng tax, under bilateral agreementsg :"‘
provided that such agreements shall in no way affect the rights of rec;pleqts

of dividends as set out in the present directive,

v

Provisions common to tax credit and to the

w1thhold1ng tax on dividends .
Article 18

The provisions of the present directive shall not be an obstacle to
the applicafion of national provisions whose purpose is to reducedadministra~_
tive work and which provide for the non~repayment of tax credit or of wWith-.

holding tax where the sume in question are very small,
Article 19

The provisions of the present directive shallrnot be an obstacle to
the application of national provisions whose purpose is to prevent the.reci—
pient of a dividend from obtaining an unjustified advantage and which make it
possible to refuse the set-off or repajment of tax credit or withholding tax,

Vi

Trangitional provisions
Article 20
1, . Where a parent corporation redistributes, after the date referred to

in Article 22, a dividend received from a subsidiary before that date, the

State of the parent cbrporation shall have power o charge the compeusatory

tax referred to in Article 9, paragraph 1,

Q/‘




- The provis1ons of Artlcle 10, paragraph 1 and of Artlcle 13, para—
graph 3, shall apply only 1n the event of agreemeat between the Member State
<:0% the parent corporatlon and the Member State of the sub51d1ary '

L

2 - Where a corporation of a Member State dietfibﬁfee, after the date

referred to in Article 22, profits earned by & permeanent establishment before
that date, the State of that corporatlon shall have power to charge the com-

2+ o+ O D M

.pensatory tax referrea to 1n Artlcle 9, parag"aph 1,

The provisions of Article 1l and Article 13, paragraph 4, shall only
apply in the event of agreement betwoen the Member State of the corporation

L: and the Member State in which the permanent establishment is situated.

.:3,=:- ) Within three months from the date of nctification of the present-

~direetive:the Member étates‘sha11”comﬁunicate to the Commission partiCulars

-~ of the prov1slons referred to in Artlcle 3 paragraph 2, fipst subparagraph,
that .are in force on that date.

Within s:xty days of the date of that communlcatlon the Commiesmon 7
'“,: ehall make known to the Member States concerned its p051t10n w1th regard to

those prov;51ons.

CVEIT

Pinal provisions
Article 21

Without prejudice to the appllcatien ‘of the provisions of Article 92
of *he EFthrea ty; a dividend distributed to a person resident in a Member
‘State by a corporatlon of anothe; Member State shall not be subgected, in the
first Member State, to any less favourable t_xatlon treatment or o a1y More
."burdensome requlrement connected therew1th ~ other than a requlremeni 1mposed
-by the first Member State for the purposes of Article 13 or Article 17 =
than if that dividend had been distributed by a corporatioﬁ of the first
Member State,

ofe
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Article 22 .

l. The Wember States shall bring into force the necessary legislative
and administrative provisions in order to comply with the provisions of the
present -directive not later than the first day of January of the third year
following the year of its adoption, and shall immediately communicate them

to the Commission.

2. The Member Stakes shall ensure that the texts of any further main pro-

visions of national law that they adopt in the field covered by the present

directive are communicated to the Commigsion,
Artiele 23

The present directive is addressed to the Member States.

Done 3t sscevsensronaneresny the sssecins In 'l:he name of the Council

The President






